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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  27 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Federally*Assisted 
Programs  and  Activities  Receiving  or 
Benefitting  From  Federal  Financial 
Assistance 

agency:  Department  of  Transportation. 
action:  Final  Rule. _ _ 

summary:  This  fmal  rule  implements 
section  504  of  the  Rehabilitation  Act  of 
1973,  which  provides  that  “no  otherwise 
qualihed  handicapped  individual  *  *  * 
shall,  solely  by  reason  of  his  handicap, 
be  excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  *  *  The  rule  requires 
recipients  of  Rnancial  assistance  from 
the  Department  of  Transportation  to 
make  dieir  existing  and  ^ture  facilities 
and  programs  accessible  to  handicapped 
persons  so  that  they  can  effectively  use 
these  facilities  and  programs.  In 
addition,  the  rule  prohibits  employment 
discrimination  by  recipients  against 
handicapped  persons  and  requires 
recipients  to  make  reasonable 
accommodations  to  the  handicaps  of 
otherwise  qualified  employees  so  that 
they  may  enjoy  full  access  to 
employment  opportunities  in  programs 
funded  by  the  Department  of 
Transportation. 

EFFECTIVE  DATE:  July  2, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  400  7Ui  Street,  SW., 
Washington.  D.C.  20590. 202/426-4723. 
SUPPLEMENTAL  INFORMATION*. 

Synopsis 

Introduction 

Section  504  of  the  Rehabilitation  Act 
of  1973  prohibits  discrimination  on  the 
basis  of  handicap  in  any  program 
receiving  Federal  assistance.  Pursuant 
to  Executive  Order  11914,  the 
Department  of  Health.  Education  and 
Welfare  (HEW)  issued  Guidelines 
concerning  the  responsibilities  of  each 
Federal  agency  under  section  504.  In 
providing  generally  that  the 
transportation  systems  which  receive 
financial  assistance  from  the 
Department  of  Transportation  (DOT.  the 
Department)  must  be  accessible  to  the 
handicapped,  this  rule  constitutes  DOT’S 
action  in  accordance  with  those 
Guidelines. 


HEW  Guidelines 

In  general  terms,  the  Guidelines 
require  that  each  program  or  activity 
receiving  Federal  financial  assistance 
shall  be  operated  so  that,  when  viewed 
in  its  entirety,  the  program  or  activity  is 
readily  accessible  to  handicapped 
persons.  If  structural  changes  are 
necessary  to  achieve  this  accessibility, 
the  Guidelines  require  such  changes  to 
be  made  as  soon  as  practicable,  but  in 
no  event  later  than  three  years  after  the 
effective  date  of  this  rule.  If 
extraordinarily  expensive  structural 
changes  to,  or  replacement  of,  existing 
facilities  would  be  necessary  to  achieve 
program  accessibility,  and  if  other 
accessible  modes  of  transportation  are 
available,  the  Guidelines  permit  DOT  to 
establish,  by  regulation,  a  deadline  for 
compliance  that  is  more  than  three  years 
after  the  effective  date  of  this  rule. 

The  Guidelines  also  provide  that  new 
facilities  and,  to  the  maximum  extent 
feasible,  alterations  to  existing  facilities, 
must  be  readily  accessible  to 
handicapped  persons. 

Finally,  the  Guidelines  provide 
generally  that  no  handicapped  person 
shall  be  subjected  to  discrimination  in 
employment  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

Highlights  of  the  Rule 

This  rule  is  the  result  of  extensive 
efforts  on  the  part  of  DOT  to  design  a 
workable  program  to  meet  the 
transportation  needs  of  the  handicapped 
population  as  well  as  the  general  public. 
It  has  been  refined  since  the  Notice  of 
Proposed  Rulemaking  (NPRM)  stage  on 
the  basis  of  public  comment  both  fiom 
public  hearings  in  five  cities  and  in  over 
650  written  submissions.  The 
commenters  included  representatives  of 
interested  and  affected  organizations, 
including  groups  representing 
handicapped  persons  and  state  and 
local  authorities. 

The  rule  is  designed  to  provide 
accessibility  to  all  modes  of  public 
transportation,  as  required  by  the  HEW 
Guidelines,  as  expeditiously  as  is 
feasible.  The  Department  is  convinced 
that  the  rule  responds  to  the  needs  of 
handicapped  persons  in  compliance 
with  the  law  and  in  a  prudent  and 
financially  responsible  manner.  Hie  rule 
builds  upon  earlier  Departmental  efforts 
to  enhance  transportation  accessibility. 

Recipients  are  encouraged  to 
undertake  additional  steps  on  their  own 
initiative  to  provide  accessibility  to 
handicapped  persons,  and  to  seek 
financial  assistance  from  DOT  to  carry 
out  those  steps  in  accordance  with 


existing  DOT  funding  procedures. 
Nothing  in  these  reg^ations  is  included 
to  prevent  recipients  from  taking  these 
actions. 

Briefly,  the  new  rule  requires  that: 

1.  Public  transit  buses,  the  most 
widely  used  means  of  public  transit,  for 
which  solicitations  are  issued  after  the 
effective  date  of  the  rule,  must  be 
wheelchair  accessible.  While  the  rule 
contemplates  that  Transbus  will 
utlimately  become  the  core  of  the  public 
transit  bus  system,  it  does  require  that 
new  buses  before  Transbus  be 
accessible.  W'ithin  ten  years,  half  the 
buses  used  in  peak  hour  service  must  be 
wheelchair  accessible,  and  these  buses 
must  be  utilized  before  inaccessible 
buses  during  off-peak  hours  so  as  to 
maximize  the  number  of  accessible 
buses  in  service. 

2.  Under  existing  regulations  all  new 
rapid  rail  facilities  must  be  accessible. 
This  rule  would  also  require  that  all 
existing  rapid  rail  systems  be  made 
accessible  to  the  handicapped  over  time, 
subject  only  to  a  limited  waiver 
provision.  The  Pile  adopts  a  system- 
wide  approach  to  rapid  rail  and 
mandates  that  key  stations  be  made 
accessible  in  30  years  if  station 
accessibility  involves  extraordinary 
costs,  with  less  costly  changes  in  three 
years.  The  rule  establishes  specific 
criteria  for  key  stations  but  would 
permit  a  locality  to  make  additional 
stations  accessible.  Accessible  and 
inaccessible  rail  stations  would  have  to 
be  linked  by  accessible  connector 
service.  We  expect  that  at  least  one- 
third  of  the  key  stations  should  be  made 
accessible  within  12  years,  at  which 
time  an  evaluation  of  the  progress 
toward  accessibility  would  be  made. 
While  it  is  impossible  to  calculate  with 
certainty  the  precise  number  of  stations 
that  would  meet  the  key  station  criteria 
for  any  given  system,  DOT  estimates 
that  as  many  as  60  percent  of  the 
stations  in  some  cities  would  have  to  be 
made  accessible,  with  a  national 
average  of  about  40  percent. 

The  key  stations  include  stations 
where  passenger  boardings  exceed 
average  station  boardings  by  15  percent, 
transfer  points  on  a  rail  line  or  between 
rail  lines,  end  stations  (unless  near 
another  accessible  station),  stations 
serving  major  activity  centers  (e.g., 
employment  centers,  hospitals),  stations 
that  are  special  trip  generators  for 
sizeable  numbers  of  handicapped 
persons,  and  stations  that  are  major 
interchange  points  with  other  modes  of 
transportation. 

A  provision  of  the  rule  permits  the 
local  transit  authority,  through  its 
Metropolitan  Planning  Organization 
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(MPO),  to  apply  for  a  waiver  from  the 
accessibility  requirements  if  it  has  an 
alternative  proposal  which  was 
developed  through  local  consultation, 
specifrcally  including  close  coordination 
with  handicapped  persons  and  their 
organizations.  A  public  hearing  is  also 
required.  If  the  alternative  will  provide 
service  to  handicapped  persons  that  is 
substantially  as  good  as  or  better  than 
the  service  under  the  requirement  sought 
to  be  waived,  a  waiver  may  be  granted. 
The  principal  rapid  rail  recipient  in  the 
five  major  cities  with  older,  inaccessible 
systems  must  spend,  or  ensure  that 
other  Urban  Mass  Transportation 
Administration  (UMTA)  recipients 
spend,  at  least  the  equivalent  of  five 
percent  of  its  area’s  funds  under  section 
5  of  the  Urban  Mass  Transportation  Act 
on  the  alternative  service,  if  that 
recipient  is  granted  a  waiver. 

The  rule  generally  requires  that  rapid 
rail  vehicles  purchased  after  the 
effective  date  of  the  regulation  must  be 
accessible.  Further,  on  a  system  basis, 
one  vehicle  per  train  must  be  accessible 
within  three  years  of  the  effective  date 
of  the  rule,  whether  by  purchase  of  new 
cars  or  retrofitting  of  older  cars. 
However,  up  to  five  years  would  be 
allowed  if  extraordinary  qpsts  are 
involved. 

3.  Commuter  rail  systems  must  be 
made  accessible,  also  subject  to  a 
limited  waiver  provision.  On  the  basis  of 
key  station  criteria  similar  to  those 
applied  to  rapid  rail,  all  key  stations 
must  be  made  accessible  within  three 
years,  with  an  extension  to  30  years  if 
station  accessibility  involves 
extraordinary  costs. 

On  a  system  basis,  one  vehicle  per 
train  must  be  accessible  no  later  than 
three  years  after  the  effective  date  of  the 
rule,  whether  by  replacement  or  retrofit, 
but  up  to  10  years  is  allowed  if 
extraordinary  costs  are  involved. 

New  vehicles  for  which  solicitations 
are  issued  on  or  after  January  1, 1983, 
must  be  accessible. 

4.  Light  rail  (trolley  and  streetcar) 
systems  must  be  made  accessible,  also 
subject  to  a  limited  waiver  provision. 
Using  similar  key  station  criteria  as 
apply  to  rapid  rail,  all  key  stations  must 
be  made  accessible  within  20  years, 
with  less  costly  changes  to  be  made  in 
three  years. 

On  a  system  basis,  within  three  years 
after  the  effective  date  (up  to  20  years 
may  be  allowed  if  extraordinary  costs 
are  involved),  half  the  vehicles  used  in 
peak  hour  service  must  be  wheelchair 
accessible,  and  these  vehicles  must  be 
utilized  before  inaccessible  vehicles 
during  off-peak  hours  so  as  to  maximize 
the  number  of  accessible  vehicles  in 


service.  New  vehicles  for  which 
solicitations  are  issued  on  or  after 
January  1, 1983,  must  be  accessible. 

5.  For  Federally-assisted  urban  mass 
transportation  systems  that  will  not  be 
accessible  within  three  years  after  the 
effective  date  of  this  rule,  interim 
accessible  transportation  must  be 
provided,  imtil  those  systems  are 
accessible.  Subject  to  specified  spending 
criteria,  this  interim  service  must  be 
available  in  the  normal  service  area 
during  normal  service  hours,  and  must 
be  developed  in  cooperation  with  an 
advisory  group  of  local  representatives 
of  handicapped  persons.  *1110  service,  to 
the  extent  feasible,  must  meet  a  number 
of  criteria  as  to  convenience  and 
comparability  to  regular  mainline 
service.  The  recipient  must  use  its  best 
efforts  to  coordinate  special  services  in 
the  locality  to  meet  the  service 
standards.  The  recipient  must  spend  an 
amount  equal  to  two  percent  of  its 
UMTA  section  5  funds  on  the  provision 
of  interim  service  imless  the  advisory 
group  agrees  with  the  recipient  that 
lower  expenditures  will  provide  an 
adequate  level  of  service. 

6.  New  airport  terminals  must  be 
accessible  with  respect  to  general 
passenger  flow,  ticketing  areas,  baggage 
check-in  and  retrieval,  aircraft  boardi^ 
and  existing,  telephones,  vehicular 
loading  and  unloading,  parking,  waiting 
areas,  and  public  services.  Existing  air 
carrier  airport  terminals  must  be  made 
accessible  within  three  years.  Airports 
must  provide  assistance  incident  to 
boarding  to  handicapped  passengers, 
and  for  air  carrier  airports,  lifts,  ramps 
or  other  suitable  devices  not  formally 
used  for  freight  must  be  provided  to 
enable  wheelchair  users  to  board  or  exit 
from  aircraft. 

7.  New  rest  area  facilities  along 
federally  assisted  highways  must  be 
made  accessible.  Existing  rest  area 
facilities  on  Interstate  hi^ways  must  be 
made  accessible  within  three  years  of 
the  effective  date.  Other  rest  areas  will 
be  made  accessible  when  the  rest  area 
or  the  adjacent  highway  is  altered  or 
improved  with  the  participation  of 
Federal  funds.  All  crosswalks 
constructed  with  Federal  financial 
assistance  must  have  curb  cuts  or 
ramps.  With  certain  exceptions,  new  . 
pedestrian  overpasses,  underpasses, 
and  ramps  constructed  with  Federal 
financial  assistance  can  have  no 
gradient  in  excess  of  10  percent. 

8.  Every  new  railroad  station 
constructed  with  Federal  financial 
assistance  must  be  accessible  with 
respect  to  general  passenger  flow, 
ticketing  areas,  baggage  (^eck-in  and 
retrieval  boarding  platforms. 


telephones,  vehicular  loading  and 
tmloading,  parking,  waiting  areas  and  | 
public  services.  Easting  stations  must 
be  made  accessible  witi^  five  years  for 
certain  stations,  and  within  10  years  for 
all  stations.  Railroad  car  accessibility 
requirements  have  been  coordinated 
with  the  Interstate  Commerce 
Commission  (ICC),  and  require  one  car 
per  train  to  be  accessible  within  five 
years. 

9.  The'rule  prohibits  employment 
discrimination  against  the  handicapped 
in  relation  to  programs  that  receive  or 
benefit  from  Federal  financial  assistance 
from  DOT.  In  addition.  Federal  fund 
recipients  are  required  by  the  rule  to 
make  reasonable  accommodations  to 
known  handicaps  of  otherwise  qualified 
applicants  for  employment  unless  the 
accommodation  would  impose  an  undue 
hardship  upon  the  operation  of  the 
promam. 

Ifre  Department  of  Transportation 
considers  this  rule  to  be  a  “significant” 
regulatory  action  under  the 
Department’s  policies  and  procedures 
for  “Improving  Government 
Regulations,”  published  in  the  Federal 
Register  on  February  26, 1979  (44  FR 
11034).  ’The  rule  is  deemed  significant 
because  there  is  widespread  public 
interest  in  its  provisions,  because  the 
rule  will  affect  most  transportation 
providers  and  users  in  the  country,  and 
because  the  rule  has  a  significant  cost 
impact 

Because  of  its  economic  impact  the 
Department  has  prepared  a  Regulatory 
Analysis  of  this  regulation.  The 
Regulatory  Analysis  examines  the 
various  alternatives  that  the  Department 
considered  in  preparing  this  rule, 
considers  the  cost  and  program 
implications  of  the  alternatives,  and 
explains  the  Department’s  reasons  for 
making  the  choices  resulting  in  the  final 
rule.  A  copy  of  the  Regulatory  Analysis 
has  been  placed  in  the  docket  for  this 
rulemaking  and  is  available  for  public 
inspection. 

Background 

This  rule  is  based  upon  the 
Rehabilitation  Act  of  1973,  Pub.  L  93- 
112, 29  U.S.C.  790  et  seq.*  Section  504  of 

*On  November  6, 1978,  tecUos  S04  was  amended 
by  the  Rehabilitation,  Comprehensive  Services,  and 
Developmental  Disabilities  Amendments  of  1978  to 
add  coverage  of  any  program  or  activity  conducted 
by  an  Executive  agency  or  the  U.8.  Postal  Service. 
Since  the  amendmrat  occurred  after  publication  of 
the  proposed  rule,  the  spediic  provisions  of  that 
proposed  rule  were  not  drafted  to  apply  to  the 
Department’s  internal  programs  and  activities. 

While  the  final  rule  ejqnvsses  the  Department's 
general  policy  craceming  those  programs  and 
activities,  the  rule  does  not  stricUy  apply  to  them. 
The  Department  intends  to  review  its  programs  and 
activities  to  determine  what  actions  to  to. 

implement  the  amendment  to  section  804. 
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this  statute  states  that  “no  otherwise 
qualified  handicapped  individual  *  *  * 
shall,  solely  by  reason  of  his  handicap, 
be  excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  *  *  It  is  the  primary  legal 
basis  for  the  efforts  by  the  Department 
to  ensure  that  handicapped  persons  are 
able  to  use  transportation  facilities  and 
programs  which  receive  financial 
assistance  fi'om  the  Department. 

Section  504  provides  little  guidance 
concerning  the  means  by  which  the 
Department  shoiild  carry  out  its 
mandate.  The  section’s  legislative 
history  is  very  sparse,  and  does  not 
indicate,  even  in  general  terms,  what  the 
substance  of  the  requirements  of  the 
affected  agencies  should  be. 
Consequently,  following  the  enactment 
of  section  504,  Executive  Order  11914 
was  issued  (41  FR 17871,  April  28, 1976) 
to  direct  the  Secretary  of  Health, 
Education,  and  Welfare  (HEW)  to 
establish  standards,  guidelines,  and 
procedures  for  Federal  agency 
implementation  of  section  504.  The 
Order  also  directed  other  Federal 
agencies,  including  DOT,  to  issue  rules 
consistent  with  the  HEW  standards  and 
procedures.  HEW  issued  its  standards, 
guidelines  and  procedures  (the  HEW 
Guidelines)  on  January  13, 1978  (43  FR 
2132).  On  June  8, 1978,  DOT  issued  an 
NPRM  to  implement  section  504  (43  FR 
25016).  The  NPRM  invited  public 
comment  and  provided  for  a  90-day 
comment  period,  which  was  later 
extended  44  more  days  until  October  20, 
1978.  In  addition  to  this  opportunity  for 
submission  of  written  comments,  the 
Department,  realizing  the  public  interest 
and  the  complexity  of  the  issues  in  this 
rulemaking,  held  public  hearings  in  New 
York,  Chicago,  Denver,  San  Francisco/ 
Oakland,  and  Washington,  D.C. 

About  650  persons  and  groups 
provided  written  comments  to  the 
docket,  and  220  persons  and  groups 
made  presentations  at  the  public 
hearings.  The  commenters  included 
representatives  of  groups  of 
handicapped  persons,  transit  operators, 
local  and  state  governments,  and  many 
private  individuals.  The  diversity  and 
depth  of  these  comments  have 
emphasized  the  importance  of  this 
rulemaking  for  the  future  of  this 
country's  transportation  systems  and 
have  been  invaluable  to  the  Department 
in  making  its  decisions  on  the  issues. 

Analyzing  the  public  response  and 
revising  the  proposed  regtilation  in  light 
of  the  many  comments  has  been  a  time- 
consuming  task  which  has  delayed  the 
issuance  of  the  rule.  However,  we  are 


convinced  that  this  time  has  been  well 
spent,  and  that  the  changes  made  to  the 
r^e  as  the  result  of  the  Department’s 
analysis  of  the  comments  have 
sign^cantly  improved  its  provisions. 

Section-by-Section  Analysis 

The  following  portion  of  the 
Supplemental  I^ormation  discusses 
each  section  of  the  final  rule.  I^s 
analysis  does  not  attempt  to  discuss 
completely  each  detailed  provision  of 
the  regulation.  Rather,  the  discussion 
pays  particular  attention  to  the 
difierences  between  final  rule  and  the 
NPRM  and  provides  the  Department’s 
response  to  comments  relevant  to  each 
section.  When  cost  figures  are  used, 
they  are  expressed  in  1978  dollars. 

Subpart  A — General 

Section  27.1  Purpose.  This  section, 
about  which  no  comments  were 
received,  is  substantively  unchanged 
from  the  NPRM.  It  simply  restates  the 
language  of  section  504. 

Section  27.3  Applicability.  This 
section,  also  unchanged  from  the  NPRM, 
states  that  the  rule  applies  to  each 
recipient  of  DOT  financial  assistance 
and  to  programs  and  activities  receiving 
assistance.  The  only  comment  on  this  ^ 
section  suggested  that  the  reference  to 
coverage  of  programs  and  activities  was 
redundant.  We  do  not  believe  that  the 
reference  is  superfluous,  and  in  any 
event  no  problems  are  created  by  its 
inclusion. 

While  DOT  does  not  intend  for  this 
rule  to  apply  retroactively,  requirements 
which  become  effective  on  the  effective 
date  of  this  regulation,  e.g.,  certain  new 
contruction  or  the  issuance  of 
solicitations  for  certain  new  vehicles, 
will  be  subject  to  this  rule  even  if  the 
construction  or  vehicles  were  part  of  a 
project  or  contract  approved  before  the 
effective  date  of  this  part. 

Section  27.5  Definitions.  Several 
definitions  were  changed  from  the 
NPRM.  The  first  change  results  from  a 
provision  of  the  Comprehensive 
Rehabilitation  Services  Amendments  of 
1978,  which  deleted  fi-om  the  statutory 
definition  of  a  handicapped  person,  as  it 
applies  to  employment,  alcoholics  or 
dnig  abusers  whose  use  of  drugs  or 
alcohol  prevents  them  from  performing 
the  duties  of  a  given  job  or  makes  them 
a  threat  to  property  or  other  persons. 
Consequently,  the  definition  of 
“qualified  handicapped  person"  has 
been  changed  to  exclude,  for  purposes 
of  employment,  persons  subject  to  the 
1978  amendment  This  means  that 
employers  are  not  required  to  hire  drug 
or  alcohol  abusers  whose  condition 
makes  them  unable  to  do  the  job  or 


makes  them  a  threat  to  persons  or 
property. 

One  comment  pointed  out  that  the 
definition  of  “passenger”  included  rail 
passengers  but  not  passengers  in  other 
types  of  conveyances.  This  definition 
has  been  changed  so  that  it  includes 
passengers  in  modes  other  than  rail. 

In  addition,  several  new  terms  have 
been  added  to  the  definitions  section.  In 
S  27.67(d)  of  the  NPRM,  the  word 
“accessible”  referred  to  the  “ANSI 
standards”  for  purposes  of  the 
regulation.  The  ANSI  standards  which 
are  published  by  ANSI.  Inc.,  are  detailed 
specifications  for  buildings  and  other 
fixed  facilities  designed  to  ensure  that 
handicapped  persons  can  enter  and  use 
the  buildings.  Because  the  ANSI 
standards  do  not  apply  to  vehicles  and 
other  conveyances,  a  definition  of 
“accessible”  has  been  added  to  $  27.5.  It 
provides  that  the  term  means  conformity 
with  the  ANSI  standards  for  new  fixed 
facilities.  For  existing  facilities,  and  for 
vehicles  and  other  facilities  to  which  the 
ANSI  standards  do  not  apply,  the 
definition  requires  facilities  to  be  able  to 
be  entered  and  used  by  handicapped 
persons.  The  ANSI  standards  will  be  a 
general  guide  to  accessibility  for 
existing  facilities. 

Definitions  of  light  rail,  commuter  rail, 
and  rapid  rail  systems  have  been  added 
to  the  section,  as  have  definitions  of 
fixed  route  bus  systems  and  public 
paratransit  systems,  air  carrier  airports, 
mass  or  public  transportation, 
transportation  improvement  programs, 
and  urbanized  areas. 

Because  we  decided  (see  discussion  of 
Subpart  F)  to  replace  the  designation  of 
the  Director  of  the  Office  of 
Environment  and  Safety  with  the 
general  term  “responsible  Departmental 
official,”  the  definition  of  “Director”  has 
been  deleted. 

Numerous  comments  were  received 
with  respect  to  the  definitions.  One 
frequently  made  was  that  the  definition 
of  “handicapped  person”  did  not  spell 
out  specifically  what  a  “transportation 
handicapped  person”  was.  Some  of 
these  comments  suggested  that  separate 
definitions  for  “han^capped  person”  be 
developed  for  the  transportation 
services  and  employment  contexts.  The 
Department  of  Transportation  must 
generally  use  “handicapped  person” 
(paragraph  (1)  of  the  definition  in  the 
nile),  as  that  term  is  defined  in  section 
504  and  the  HEW  Guidelines.  With 
respect  to  the  transportation 
accessibility  portions  of  the  rule,  the 
Department’s  interest  centers  on 
persons  whose  handicap  results  in  a 
limited  ability  to  use  public  means  of 
transportation. 
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In  particular,  with  respect  to  the  mass 
transportation  sections,  the 
transportation  handicapped  are  defined 
by  statute.  Section  12(c)f4)  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (l^4T  Act),  defines 
“handicapped  person"  as  “any 
individual  who  by  reason  of  illness, 
injury,  age,  congenital  malfunction,  or 
other  permanent  or  temporary 
incapacity  or  disability,  including  any 
person  who  is  wheelchair  bound  or  has 
semiambulatory  capabilities,  is  unable 
without  special  facilities  or  special 
planning  or  design  to  utilize  public 
transportation  facilities  and  services 
effectively."  UMTA’s  regulations 
contain  virtually  an  identical  definition 
of  those  who  are  covered  (49  CFR 
S  609.3).  The  Department  will  construe 
the  provisions  consistently  with  the 
definition  in  the  UMT  Act  to  the  extent 
feasible.  However,  the  entire  definition, 
which  derives  fit)m  the  HEW 
Guidelines,  is  needed  to  specify  the 
class  of  persons  whom  the  rule  protects 
from  employment  discrimination.  Under 
these  circumstances,  a  change  to  the 
definition  is  not  necessary. 

Several  persons  were  also  concerned 
with  the  inclusion  of  drug  and  alcohol 
abusers  in  this  definition.  Including 
these  persons  is  consistent  with  HEW 
policy,  and  most  apprehensions  about 
their  inclusion  are  probably  addressed 
by  the  1978  amendments  discussed 
above.  This  rule  does  not  require  that 
-alcohol  and  drug  abusers  be  included 
among  the  persons  eligible  for  elderly 
and  handicapped  half-fare  programs 
required  by  DOT  as  a  condition  of 
receiving  assistance  under  section  5(m) 
of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended. 

Various  comments  suggested  that  the 
regulation  should  contain  additional 
terms,  such  as  “violation,"  “comparable 
service."  and  so  forth.  In  our  view,  the 
definitions  section  should  be  limited  to 
basic  terms  and  should  not  attempt  to 
deal  with  what,  in  effect  are 
substantive  questions  better  left  to  other 
parts  of  a  relation.  The  existing  list  of 
definitions  is  sufficiently  comprehensive 
to  provide  the  basic  “building  blocks" 
for  an  understanding  of  the  substance  of 
the  regulatioA. 

S  27.7 Discrimination  Prohibited.  This 
section  sets  forth  in  general  terms  the 
requirements  imposed  upon  recipients  to 
avoid  discrimination  against 
handicapped  persons.  The  Department’s 
interpretation  of  §  27.7  on  matters  of 
accessibility  to  programs  is  set  forth  in 
Subparts  C,  D  and  E.  It  is  those  subpart 
that,  in  general,  should  by  looked  to  for 
guidance  on  this  subject  Compliance 
with  those  subparts  satisfies  the 


requirements  of  §  27.7  on  matters  of 
program  accessibility. 

This  section  has  been  changed  bom 
the  NPRM  in  two  respects  in  response  to 
comments.  Minor  editorial  changes  were 
made  to  subparagraph  (b)(l)(vi). 

In  response  to  several  comments,  a 
new  paragraph  (c)  has  been  added, 
incorporating  the  language  of  S  85.51(e) 
of  the  HEW  Guidelines.  This  language 
requires  recipients  to  take  appropriate 
steps  to  ensure  that  communications 
wi&  their  employees,  applicants,  and 
beneficiaries  are  available  to  persons 
with  impaired  vision  or  hearing.  These 
steps  are  likely  to  be  relatively  low 
capital  expen^ture  items  which  can 
significantly  facilitate  the  use  of  public 
transportation  services  by  hearing  and 
vision  impaired  persons  and  improve  the 
employment  situation  of  these  persons. 

It  should  be  pointed  out  that  the  anti- 
discrimination  provisions  of  this  section 
and  §  27.63  not  only  apply  to 
discrimination  between  handicapped 
and  non-handicapped  persons,  but  also 
to  discrimination  between  different 
classes  of  handicapped  persons.  For 
example,  the  regulation  frequently 
requires  accessibility  for  wheelchair 
users.  When  this  standard  is  used,  we 
intend  that  the  vehicle  or  facility  also  be 
made  accessible  to  persons  whose 
handicap  is  not  severe  enough  to  require 
the  use  of  a  wheelchair  (e.g.,  persons 
who  use  crutches  or  wafers). 

One  comment  questioned  the  basic 
statement  of  §  27.7(a)  that  no 
handicapped  person,  “solely"  by  reason 
of  handicap,  shall  be  discriminated 
against  under  a  DOT-assisted  program. 
The  commenter  pointed  out  that  the 
parallel  provision  of  the  HEW 
Guidelines  does  not  use  the  word, 
“solely."  and  suggested  that  the  word 
could  lead  to  abuse.  The  word  “solely” 
is  taken  directly  from  the  language  of 
section  504  and  is  equally  appropriate 
here.  Its  purpose  is  to  suggest  generally 
that  the  primary  focus  of  this  nile  is  only 
upon  one  type  of  discrimination;  its 
purpose  is  clearly  not  to  limit  the 
applicability  of  this  rule  to  situations  in 
which  the  discrimination  focused  upon 
is  the  only  type  of  discrimination 
present 

A  few  commenters  expressed  concern 
that  subparagraph  (b)(3)  was  not 
sufficiently  detailed  or  explicit  to 
prevent  denials  of  regular,  mainline 
service  to  handicapped  persons  in 
situations  where  special  service  for 
handicapped  persons  also  exists.  In  our 
view,  the  existing  language  is  sufficient 
and  does  not  need  to  be  expanded. 

S  27.9  Assurances  Required.  The  few 
comments  that  were  received  on  this 
section,  and  the  Department’s  own 


reconsideration  of  the  language  of  the 
NPRM,  centered  on  paragraphs  (b)  and 
(c).  which  deal  with  the  “flow-through” 
of  the  rule’s  requirements  to  transferees 
of  property  obtained  by  a  recipient  with 
Federal  financial  assistance.  Paragraph 
(a)  has  not  been  changed. 

The  purpose  of  paragraphs  (b)  and  (c) 
is  to  ensure  that  when  a  recipient  sells 
or  transfers  property  obtained  with 
Federal  financial  assistance  to  another 
party  for  the  same  or  similar  purposes, 
the  transferee  will  be  bound  by  Ihe 
obligations  of  these  rules.  If  such 
provisions  did  not  exist  it  would  be 
theoretically  possible  for  the  purpose  of 
the  regulations  to  be  thwarted  by  a 
property  transaction.  The  NPRM 
language  implementing  this  purpose  was 
drawn  largely  from  the  HEW 
implementing  rules,  which  iii  turn  were 
drawn  from  agency  regulations 
implementing  Title  VI  of  the  Civil  Rights 
Act  of  1964.  To  clarify  these  paragraphs, 
we  decided  to  rewrite  them.  With  one 
exception  noted  below,  the  revmte  is 
not  intended  to  affect  the  substance  of 
NPRM  language. 

Each  of  the  four  subparagraphs  of  the 
new  paragraph  (b)  covers  one  of  the 
types  or  uses  of  DOT  financial 
assistance.  Respectively,  they  are  the 
direct  transfer  of  real  property  from 
DOT  to  a  recipient  (e.g.,  the  Federal 
Aviation  Administration  (FAA)  gives  a 
small  rural  airport  it  owns  in  ^aska  to 
the  state  government),  the  use  of  Federal 
aid  to  help  a  recipient  purchase  real 
property  (e.g.,  the  acqidsitidn  of  highway 
right-of-way  by  a  state  highway 
department),  the  use  of  Federal  aid  to 
buy  personal  property  (e.g.,  the  purchase 
of  buses  by  a  local  transit  authority), 
and  use  of  Federal  aid  not  involving  the 
acquisition  of  property  by  a  recipient 
(e.g.,  operating  assistance  to  a  rapid  rail 
system).  Where  real  property  is 
involved,  subsequent  transferees  of  the 
property,  as  well  as  the  recipient,  are 
bound  by  the  requirements  of  the 
regulations  as  long  as  the  property  is 
used  for  the  purpose  of  the  original 
Federal  assistance  or  a  similar  purpose. 
In  the  case  of  personal  property,  thd’^ 
recipient  is  bound  by  the  requirements 
of  the  regulations  as  long  as  it  owns  or 
keeps  possession  of  the  property.  In 
addition,  we  have  added  language  to  the 
provision  binding  the  recipient  to  follow 
these  regulations  as  long  as  a  transferee 
of  personal  property  uses  the  property 
for  a  purpose  directly  connected  with 
the  recipient’s  operations.  For  example, 
if  a  small  airport  buys  a  snowplow  with 
Federal  aid,  it  continues  to  be  bound  by 
these  regulations  if  it  sells  the  snowplow 
to  the  county  government  and  the 
coimty  government,  using  the  same 


31446 


Federal  Register  /  Vol.  44.  No.  106  /  Thursday.  May  31.  1979  /  Rules  and  Regulations 


snowplow,  assumes  the  responsibility 
for  clearing  the  airport’s  runways  of 
snow.  Finally,  assistance  not  used  to 
obtain  property  obligates  the  recipient 
under  these  regulations  only  for  so  long 
as  the  assistance  continues  to  be 
provided. 

As  one  commenter  noted,  the  NPRM 
did  not  include  a  provision — common  to 
the  HEW  Guidelines  and  most  Federal 
agency  Title  VI  regulations — allowing 
the  Department  to  reclaim  the  property 
in  the  event  a  recipient  or  transferee 
violates  its  obligations  in  cases  where 
DOT  directly  conveys  property  to  a 
recipient  DOT  gives  land  away  only  in 
rare  instances,  to  meet  a  particular 
government  purpose.  Therefore,  we 
decided  to  delete  this  provision.  Other 
means  better  suited  to  enforce  die 
obligations  of  recipients  and  transferees, 
such  as  conciliation,  administrative  fund 
cutoffs,  and  other  means  authorized  by 
law  (e.g.,  court  action),  are,  of  course, 
still  available. 

§  27.11  Remedial  Action,  Voluntary 
Action,  and  Compliance  Planning. 
Subparagraph  (ci(2](3)  has  been 
changed  to  require  recipients  only  to 
“begin  to  modify,”  rather  than  to 
“modify”  as  provided  by  the  NPRM, 
policies  or  practices  that  do  not  meet  the 
requirements  of  the  rule  within  the  hrst 
180  days  of  its  effective  date.  This 
change  is  intended  to  make  clear  that 
the  modifications  do  not  have  to  be 
completed  within  180  days.  The 
modifications  must  be  completed  within 
one  year  of  the  effective  date  of  the  rule, 
however,  and  this  provision  has  been 
amended  to  so  state.  In  addition,  in 
response  to  a  comment,  subparagraph 
(c)(2)(iv)  has  been  clarified  by 
substituting  the  word  “previous”  for  the 
word  “modified.”  This  change  should 
remove  any  doubt  that  the  paragraph 
calls  on  recipients  to  eliminate  the 
effects  of  policies  or  practices  that 
existed  before  modifications  made  to 
comply  with  these  regulations.  Also 
subparagraph  (c)(3)  now  requires  the 
submission  of  certain  records  to  the 
head  of  the  operating  administrations 
only  upon  request.  Iliis  change  is 
intended  to  lessen  the  administrative 
requirements  of  the  rule,  by  eliminating 
the  NPRM's  requirement  that  copies  of 
these  records  be  sent  automatically  to 
the  Department 

This  section  drew  relatively  few 
comments.  One  commenter  wanted  to 
change  the  language  of  subparagraphs 
(a)  (2)  and  (3)  ^om  the  responsible 
Departmental  official  “may”  to  the 
responsible  Departmental  official 
*'sh6dl”  take  certain  action.  Believing 
that  the  responsible  Departmental 
official  should  have  discretion  in  his  or 
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her  actions  under  this  section,  we 
decided  against  this  change.  Other 
commenters  wanted  the  regulations 
explicitly  to  require  recipients  to  consult 
with  handicapped  persons, 
organizations,  advisory  committees,  or 
the  Architectural  and  Transportation 
Barriers  Compliance  Board.  The  section 
(subparagraph  (c)(2))  already  requires 
consultation  with  handicapped  persons 
and  organizations  representing  the 
handicapped.  An  additional 
organizational  layer  such  as  an  advisory 
committee,  while  a  step  that  some 
recipients  may  want  to  take,  is  not 
something  the  Department  believes  is 
appropriate  to  demand  of  all  recipients. 
Finally,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  is  a  separate  Federal  organization 
with  a  different  statutory  mandate  from 
that  of  the  Department  of 
Transportation.  It  would  unnecessarily 
complicate  the  planning  processes  of 
recipients  if  the  Board  has  to  be 
routinely  consulted  in  every  case. 
However,  the  Department  does  intend  to 
consult  with  the  Board,  which  is  an 
important  resource  in  this  area,  in 
matters  affecting  its  accessibility 
policies. 

§  27.13  Designation  of  Responsible 
Employee  and  Adoption  of  Grievance 
Procedure.  This  section  is  essentially 
unchanged  from  the  NPRM,  There  were 
two  comments  of  note.  One  asked  that 
DOT  require  smaller  recipients  to  have  a 
grievance  procedme,  or  at  least  retain 
the  option  to  require  such  a  procedure 
for  them.  The  Department  does  not  think 
that  this  step  would  be  a  good  idea. 
Recipients  with  14  or  fewer  employees 
are  small  enough  to  be  able  to  handle 
most  grievances  informally.  In  keeping 
with  the  Federal  policy  of  avoiding  over- 
regulation,  we  think  it  appropriate  to 
avoid  imposing  this  kind  of 
administrative  burden  on  small 
recipients.  The  second  conunent 
expressed  concern  that  this  section 
could  be  interpreted  to  require  persons 
to  exhaust  the  administrative  grievance 
procedures  established  by  recipients 
before  making  a  complaint  to  the 
Department  under  §  27.123.  The 
Department  encourages  the  settlement 
of  local  grievances  by  agreement  of  the 
local  parties  involved,  and  believes  that 
recipients’  grievance  procedures  will  be 
a  useful  tool  in  reaching  such 
settlements.  However,  persons  may 
make  written  complaints  to  the 
Department  under  these  regulations  at 
any  time. 

§  27.15  Notice.  This  section  is  also 
unchanged  from  the  NT^RM.  Few 
commenters  discussed  this  section.  One 
asked  for  broader  distribution  of  notices 


under  the  section.  'The  Department 
believes  the  NPRM  requirements  are 
sufficient.  Another  asked  for  a  specific 
requirement  of  distribution  to  vision  and 
hearing  impaired  people  and  others 
whose  handicaps  may  interfere  with 
communications.  'This  concern  is 
handled  by  the  addition  of  the  new  ' 

§  27.7(c)  to  the  rule,  as  well  as  by  the 
language  of  section  27.15(e)  itself. 

§  27.17  Effect  of  State  or  Local  Law. 
This  section  states  that  the  obligation  to 
comply  with  this  part  is  not  obviated  or 
affected  by  State  or  local  law.  It  is 
unchanged  from  paragraph  (a)  of  the 
NPRM.  ’The  intent  of  ffiis  provision  is  to 
indicate  that  State  or  local  laws  which 
limit  or  prohibit  the  eligibility  of  certain 
handicapped  persons  for  jobs  or 
services  are  not  an  excuse  for 
noncompliance  with  this  rule.  Paragraph 
(b)  of  the  NPRM  version  of  this  section 
said  that  the  obligation  to  comply  with 
the  rule  is  not  affected  by  the  fact  that 
employment  opportunities  for 
handicapped  persons  in  some 
occupations  may  be  relatively  limited. 
Subpart  B  of  the  regulation  adequately 
handles  the  problem  of  the  employment 
of  handicapped  employees.  Therefore, 
paragraph  (b)  appears  to  be  unnecessary 
and  has  been  deleted. 

Subpart  B — Employment  Practices 

Many  commenters  on  the  employment 
provisions  of  the  NPRM  had  an  initial 
concern  about  its  scope,  arguing  that  the 
definition  of  a  handicapped  person  in 
§  27.5  of  Subpart  A,  as  it  applied  to 
employment,  was  overbroad.  The  list  of 
impairments  conferring  protected  status 
on  individuals  under  the  regulation 
should  be  pared  down,  in  these 
commenters’  view,  particularly  to 
exclude  drug  addicts  and  alcoholics 
from  the  detinition.  The  definition  of 
handicapped  persons  used  in  the  NPRM 
is  taken  directly  from  the  HEW 
guidelines  (45  CFR  85.31).  As  noted  in 
the  discussion  of  §  27.5,  this  definition 
has  been  modffied  to  take  into  account 
the  1978  amendments  to  the 
Rehabilitation  Act  of  1973,  which  should 
eliminate  the  concern  of  commenters 
about  the  employment  of  drug  abusers 
or  alcoholics.  Drug  abusers  or  alcoholics 
whose  cunditon  make  them  a  threat  to 
persons  or  property  or  renders  them 
imable  to  perform  their  job  are  not 
required  to  be  hired.  Otherwise,  the 
definition  remains  as  stated  in  the 
NPRM. 

We  emphasize  that  the  prohibition  of 
discrimination  against  handicapped 
persons  docs  not  mean  that  people  who 
cannot  perform  the  duties  of  a  job  or 
whose  employment  is  inconsistent  with 
valid  safety  requirements  must  be 
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employed.  The  Department  does  want  to 
ensure  that  organirations  to  which  it 
provides  financial  assistance  look  only 
at  the  job-related  qualifications  of 
applicants  and  employees,  and  do  not 
deny  job  opportunities  to  persons 
because  of  assumptions  or  stereotypes 
about  their  physical  or  mental  condition 
or  because  they  are  unwilling  to  make 
reasonable  accommodations  to  meet  the 
needs  of  handicapped  workers. 

Section  27.31  Discrimination 
Prohibited.  The  first  sentence  of 
subparagraph  (a)(1)  has  been  changed 
by  adding  the  words  “for  employment  or 
an  employee”  after  the  word 
“applicant."  This  is  a  clarification  to 
ensure  that  readers  of  the  rule 
understand  that  present  employees,  as 
well  as  applicants,  are  covered  by  the 
prohibition  of  discrimination,  and  to 
distinguish  these  applicants  fit)m 
applicants  for  finandal  assistance. 

A  number  of  commenters  suggested 
that  this  section  include  language 
clearly  stating  that  recipients  were  not 
precluded  from  voluntairily  taking 
“afiirmative  action”  to  overcome 
impediments  to  the  employment  of 
handicapped  persons.  It  is  not  a  piupose 
of  the  rule  to  prohibit  such  voluntary 
efforts.  Therefore,  subparagraph  (a)(2) 
has  been  amended  to  state  that  the 
regulations  do  not  prohibit  the 
consideration  of  handicap  as  a  factor  in 
employment  decisons  when  the  purpose 
and  effect  of  this  consideration  are  to 
overcome  or  remove  impediments,  or  the 
present  effects  of  past  impediments,  to 
the  employment  of  handicapped  people. 

One  commenter  interpreted 
subparagraph  (a)(3)  to  mean  that 
recipients’  contractors  (e.g..  suppliers, 
construction  contractors)  were  covered 
by  the  employment  requirements  of  the 
regulation.  The  intent  of  this  provision  is 
simply  to  require  that  when  a  recipient 
enters  into  a  contractual  or  other 
arrangement  with  organizations  (e.g. 
labor  unions  or  employment  agencies) 
which  directly  affects  the  selection  of 
employees  or  their  working  conditions, 
employees  are  still  not  to  be  subjected 
to  discrimination.  The  Department  does 
not  intend  through  this  provision  to 
impose  employment  practice 
requirements  on  contractors  performing 
work  or  providing  supplies  to  recipients. 

One  focus  of  considerable  commenter 
concern  was  paragraph  (c).  which 
provides  that  a  recipient's  obligation  to 
comply  with  t^e  rule  with  respect  to 
employment  is  not  affected  by  any 
inconsistent  term  of  a  collective 
bargaining  agreement  This  section  is 
straightforward.  The  rule  establishes 
certain  duties  (e.g..  to  make  reasonable 
accomodations  for  handicapped 


workers)  which  recipients  must  perform 
as  conditions  to  receiving  Federal 
financial  assistance.  Any  inconsistency 
between  this  requirement  and  a  term  of 
a  labor-management  agreement  does  not 
excuse  the  recipient  fit)m  complying 
with  the  regulations.  To  say  o&erwise 
would  permit  recipients  and  their 
unions,  by  collective  bargaining 
agreement,  to  abridge  the  rights 
guaranteed  handicapped  persons  by 
statute  and  regulation.  While  we 
recognize  that  this  provision  may 
require  some  adjustments  to  be  made  in 
some  labor-management  relationships, 
we  believe  that  the  provision  is 
necessary  to  ensure  that  the  rights  of  the 
handicapped  under  law  and  regulation 
are  fully  respected  in  all  situations. 

S  27.33  Reasonable  Accommodation. 
Many  commenters  representing  the 
han(ficapped.  and  transit  authorities, 
asked  for  the  inclusion  of  more  detail 
and  examples  in  this  section.  The 
comments,  collectively,  evinced 
uncertainty  about  what  the  Department 
wanted  “reasonable  accommodation”  to 
be  and  sought  more  definitive  guidance. 
We  understand  these  concerns.  There 
are,  however,  literally  multitudes  of 
different  recipients,  job  requirements 
and  kinds  of  handicaps.  Deciding  what 
may  constitute  a  “reasonable 
accommodation"  in  a  given  situation 
requires  consideration  of  a  great  many 
variables  involving  the  recipient,  the  job 
and  the  handicapped  employee.  Lists  of 
examples  of  “reasonable 
accommodations"  cannot  do  justice  to 
this  multiplicity  of  situations,  and  are 
likely  to  be  misperceived  as 
representing  the  sum  total  of  what  the 
regulation  requires.  Therefore,  we 
decided  to  leave  the  final  rule  language 
as  it  was  in  the  NPRM.  After  experience 
with  the  problems  of  specific  redpients 
and  handicapped  employees,  the 
Department  or  the  operating 
adndnistrations  may  be  able  to  draft 
advisory  guidance  containing  the  kind  of 
detail  which  the  commenters  believe  to 
be  desirable. 

Considerable  concern  was  expressed 
about  subparagraph  (b)(3).  whidi 
provides  that  reasonable 
accommodation  includes  assigning  to  an 
alternative  job  with  comparable  pay  an 
employee  who  becomes  handicapped 
after  being  hired  and  is  unable  to 
perform  his  or  her  original  duties.  Some 
commenters  said  that  for  safety, 
personnel,  or  labor-management 
reasons,  this  requirement  was 
impractical  The  key  point  is  that 
placement  in  an  alternative  position  is 
required  only  with  respect  to  "qualified" 
employees;  &e  rule  does  not  require 
alternative  placement  of  a  handicapped 


person  in  a  job  the  employee  cannot 
perform  capably  or  safely.  The  same 
point  applies  to  the  question  of 
“comparable  pay.”  An  employee  who  is 
unqualified  for  a  job  at  the  same  pay 
level  as  his  pre-handicap  job  could  be 
given  a  new  job,  for  which  he  or  she  was 
qualified,  that  paid  less  than  the  old  job. 
The  rule  does  not  require  compensation 
of  employees  at  a  level  above  that 
which  is  appropriate  for  the  work  they 
are  qualified  to  do  and  are  doing.  Nor 
does  it  require  the  creation  of  a  position 
which  is  surplus  to  the  personnel 
requirements  of  a  recipient,  although  job 
restructuring  inay  be  a  valid  response  to 
the  needs  of  handicapped  employees  in 
appropriate  cases. 

Some  groups  representing 
handicapped  persons,  on  the  other  hand, 
requested  that  alternative  placement  be 
in  a  position  equal  to  or  better  than  the 
employee’s  former  job  in  terms  of  pay 
and  responsibility.  The  Department  does 
not  thiidc  this  would  be  a  reasonable 
requirement 

^me  commenters,  principally  groups 
representing  the  handicapped  persons, 
objected  to  paragraph  (c),  which  sets  out 
factors  for  the  Department  to  use  in 
determining  whether  “undue  hardship" 
prevents  some  kind  of  reasonable 
accommodation.  These  comments 
viewed  this  paragraph  as  a  “loophole” 
in  the  regulation.  The  point  of  this 
paragraph,  which  DOT  believes  to  be 
very  important  is  that  this  regulation 
should  not  ask  a  recipient  to  do  what  is 
impossible  or  unreasonable  in  a  given 
situation.  The  regulations  forbid 
discrimination  against  handicapped 
employees  and  require  employers  to  “go 
the  extra  mile"  of  reasonable 
accommodation  to  make  employment 
opportunities  available.  However,  the 
relation  should  not  forbid  employers 
from  taking  safety,  costs,  or  operational 
needs  into  account  in  this  process. 

§  27.35  Employment  criteria.  This 
section,  whi^  deals  with  employment  ' 
tests  and  other  criteria  for  employment, 
contained  an  editorial  error  which 
several  commenters  mentioned. 
Paragraph  (b)  has  been  corrected  to 
read  that  tests  when  administered  to  an 
applicant  for  employment  “or  an 
employee”  with  impaired  sensory, 
manu^  or  speaking  skills  must 
nontheless  “accurately  measure  what 
they  purport  to  measure."  i.e..  job 
related  skills.  Otherwise,  this  section 
has  not  been  changed. 

Several  commenters,  principally 
transit  operators,  felt  that  this  section 
put  them  unfairly  into  a  “guilty  until 
proved  innocent"  position  witii  respect 
to  employment  testing.  The  criticism  is 
not  v^d.  Under  the  section,  a  test  or 
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employment  criterion  is  not  questioned 
so  long  as  it  does  not  adversely  affect 
handicapped  persons  vsrith  ffespect  to 
employment  opportimities.  If  the  test  or 
criterion  does  have  an  adverse  impact 
on  handicapped  persons  then  the 
employer  must  show  that  the  test  or 
criterion  is  job-related,  i.e.,  actually 
measures  or  constitutes  a  qualiRcation 
to  perform  the  duties  of  the  position. 

This  process  is  modeled  after  the 
method  by  which  the  administrative 
agencies  and  courts  determine  whether 
an  employment  test  or  criterion  which 
disproportionately  excludes  members  of 
a  minority  group  violates  Title  VII  of  the 
Civil  Rights  Act  of  1964.  In  each  case, 
the  adverse  impact  on  members  of  a 
protected  group  raises  a  rebuttable 
presumption  of  discriminatory 
treatment  The  employer  can  rebut  the 
presumption  by  showing  that 
consideration  of  valid  job-related  job 
qualifications  is  responsible  for  the 
disparity  in  the  effect  of  the  test  or 
criterion  on  the  protected  group  and 
other  people.  Turning  the  presumption 
around — presuming  that  a  test  or 
criterion  which  has  an  adverse  effect  or 
excludes  handicapped  persons  is  job- 
related  until  the  handicapped  person  or 
the  Department  shows  to  the  contrary — 
would  be  inconsistent  with  this  well- 
established  and  important  part  of  equal 
employment  opportunity  law. 

Two  commenters  raised  a  related 
issue,  that  of  test  "validation,”  asserting 
that  there  are  no  employment  tests 
validated  for  use  by  handicapped 
persons.  The  concept  of  validation 
concerns  the  relationship  of  testing 
materials  and  job  qualifications.  A  valid 
test  measures  an  applicant's  ability  to 
perform  certain  duties.  (See  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  43  FR  38290,  August  25, 
1978).  If  a  recipient's  tests  are  valid  and 
measure  only  job-related  factors,  and  do 
not  add  measures  of  extraneous  factors, 
then  they  are  valid  for  blacks,  whites, 
men,  women,  fully  mobile  people  and 
persons  confined  to  wheelchairs. 

§  27.37  Preemployment  Inquiries.  This 
section,  which  is  fashioned  after  the 
HEW  Guidelines  (45  CFR  85.55),  has  not 
been  changed  from  the  NPRM.  Several 
objections  to  this  section  were  based  on 
fears  that  it  could  impede  medical 
examinations  and  inquiries  that  are 
necessary  for  safety  and,  in  some  cases 
required  by  other  DOT  regulations  (e.g., 
49  CFR  Part  391,  subpart  E,  relating  to 
physical  examinations  for  drivers 
employed  by  motor  carriers).  In  the  case 
of  motor  carrier  driver  positions,  all 
applicants  are  required  by  DOT 
regulations  to  take  physical 
examinations,  and  are  not  considered 


qualified  to  drive  unless  they  meet  the 
minimum,  criteria  specified  by  Part  391. 

If  a  person  is  not  physically  qualified  to 
drive,  then  a  recipient's  failure  to  hire 
the  person  does  not  violate  this  part. 

To  clarify  this  point,  language  was 
added  to  the  last  sentence  of  paragraph 
(a)  specifying  that  preemployment 
medical  examinations  required  by 
Federal  law  or  regulation  are  permitted. 
Other  pre-hire  inquiries  into  an 
applicant’s  ability  to  perform  job-related 
functions  are  also  permitted.  In  any 
event*  an  offer  of  employment  may  be 
conditioned  on  the  results  of  a  medical 
examination  conducted  before  the  hired 
employee  reports  for  work,  so  long  as  all 
similarly  situated  employees  must  take 
such  an  examination. 

Subpart  C — Program  Accessibility — 
General 

§  27.61  Applicability.  Language  has 
been  added  to  this  section  to  specify 
that  the  provisions  of  Subpart  C  should, 
where  possible,  be  interpreted  to  be 
consistent  with  the  provisions  of 
Subparts  D  and  E,  which  concern  the 
specific  modes  of  transportation 
receiving  financial  assistance  from  the 
Department.  In  cases  of  apparent 
conflict,  however,  the  section  provides 
that  the  standards  of  Siibpart  D  and  E 
shall  prevail.  This  section  is  otherwise 
unchanged  from  the  NPRM. 

§  27.63  Discrimination  Prohibited. 

This  section  has  not  been  changed  from 
the  NPRM. 

S  27.65  Existing  Facilities.  This  section 
requires  recipient's  programs  and 
activities  to  be  accessible,  discusses 
methods  for  achieving  accessibility,  sets 
a  three-year  deadline  for  making 
structural  changes  needed  to  ensure 
accessibility  (different  deadlines  may  be 
provided  by  subparts  D  or  E),  instructs 
recipients  to  prepare  "transition  plans” 
with  respect  to  making  structural 
changes,  and  requires  recipients  to  make 
provision  for  informing  handicapped 
persons  of  the  availability  of  accessible 
facilities  and  services. 

Several  changes  were  made  to 
paragraph  (d)  of  this  section.  Along  with 
a  copy  of  their  transition  plans, 
recipients  must  now  make  available  to 
the  public  a  list  of  the  persons  and 
organizations  consulted  as  part  of  the 
required  public  participation  process. 
This  addition  is  intended  to  permit  the 
public  to  scrutinize  the  effectiveness  of 
the  recipient's  efforts  to  involve  the 
public,  and  handicapped  persons  and 
their  organizations  in  particular,  in  the 
planning  process.  A  new  subparagraph 
(d)(1)  adds  to  the  required  contents  of 
the  transition  plan  a  listing  of  each 
facility  required  to  be  modified  under 


the  regulation.  Facilities  must  be  listed 
even  if  the  recipient  contemplates 
requesting  from  the  Department  a 
waiver  of  the  requirement  to  modify 
them.  Other  parts  of  the  subparagraph 
require  planning  for  the  modification  of 
all  listed  facilities  in  the  transition  plan. 
These  requirements  are  intended  to 
ensure  that  recipients  plan  to  modify  all 
facilities  required  to  be  modified  by  the 
regulations.  This  planning  requirement 
ceases  to  apply  only  if  a  waiver  is 
granted  for  a  given  facility. 

Some  commenters  suggested  the 
discussion  of  "program  accessibility”  in 
paragraph  (a)  should  specify  that  so  long 
as  mobility  through  use  of  some  of  the 
components  of  an  area's  overall 
transportation  system  is  available  to 
handicapped  persons,  program 
accessibility  has  been  achieved.  The 
HEW  guidelines  require,  and  DOTs 
policy  supports,  making  all  modes  of 
transportation  accessible  for  all  persons, 
regardless  of  handicap.  Consequently, 
we  did  not  adopt  their  suggestion. 
Another  comment,  asking  that  existing 
facilities  not  be  required  to  be  made 
accessible,  was  not  adopted  for  the 
same  reason. 

Some  comments  suggested  that  the 
regulation  in  all  instances  specify  that 
facilities  and  programs  be  “usable  by" 
as  well  as  “accessible  to”  the 
handicapped.  This  change  is 
unnecessary.  The  rule’s  definition  of 
“accessible”  refers  to  the  ANSI 
'standards  for  new  facilities  and  requires 
vehicles  and  existing  facilities  to  be  able 
to  be  entered  and  used  by  handicapped 
people.  The  definition  of  “accessible” 
includes  the  concept  of  “usability”  and 
the  absence  of  the  word  “usable”  in 
some  places  in  the  regulation  does  not 
mean  that  a  facility  that  handicapped 
persons  can  enter  but  cannot  use  will  be 
in  compliance. 

Two  commenters  suggested  that  more 
examples  be  added  to  the  methods  of 
achieving  program  accessibility  in 
paragraph  (b).  We  think  the  existing 
language,  particularly  given  the  proviso 
calling  for  use  of  “any  other  methods”  in 
appropriate  situations,  is  broad  enough. 
Given  the  applicability  of  the  ANSI 
standards,  specific  inclusion  of 
examples  of  nonstnictural  changes  in 
this  paragraph  is  unnecessary. 

One  commenter  added  that 
consistent  With  §  84.22(d)  of  the  HEW 
Guidelines,  the  regulations  should 
require  recipients  to  make  nonstnictural 
changes  within  60  days.  The  §  84.22(d) 
which  the  commenter  cites  is  part  of 
HEW’s  own  rules  implementing  section 
504  for  HEW-funded  programs  and  is 
not  binding  on  DOT.  Nothing  in  the 
HEW  Guidelines  sets  a  separate 
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deadline  for  nonstructural  changes.  In 
addition,  as  a  practical  matter,  we  do 
not  believe  that  such  a  short  deadline  is 
advisable. 

Several  comments  contended  that 
paragraph  (d)  should  require  transition 
plans  to  be  submitted  within  6  months, 
as  HEW  requires,  rather  than  a  year. 

The  6-month  HEW  requirement 
mentioned  is  part  of  HEW’s  Part  84 
implementation  rules  for  its  own 
program.  Its  Part  85  guidelines  for  other 
agencies  leave  the  schedule  for 
transition  plans  to  the  discretion  of  each 
agency.  In  our  view,  a  year  is  a 
reasonable  time  to  allow  most  DOT 
recipients  to  plan  for  the  often  difficult 
and  costly  changes  that  will  have  to  be 
made;  for  some  recipients  am  18-month 
period  is  allowed  (see  S  27.103, 
transition  plans  for  rapid  rail  systems). 

S  27.67  New  Facilities  and 
Alterations.  This  section  establishes 
general  requirements  for  accessibility  to 
facilities  which  are  constructed  or 
altered  after  the  regulations  go  into 
effect,  and  applies  the  ANSI  standards 
to  this  construction  or  alteration. 

The  Department  has  changed  this 
section  from  the  NPRM  in  a  number  of 
respects.  As  a  clarification,  paragraph 

(a)  now  states  that  facilities  must  be 
designed,  constructed  and  “operated"  in 
a  manner  so  that  they  are  accessible. 
This  paragraph  now  also  specifies  that_ 
the  accessibility  requirement  applies  to 
vehicles  ordered  or  leased  after  the 
effective  date  of  the  regulation,  unless 
otherwise  provided  in  Subpart  D  or  E. 

Some  clarifications  in  paragraph  (a) 
suggested  by  commenters — ^for  example, 
that  all  components  of  a  transportation 
program,  train  cars  as  well  as  station 
platform,  be  made  accessible — are  not 
needed  because  other  portions  of  the 
regulation  state  the  requirement. 
Objections  to  the  proviso  in  paragraph 

(b)  that  alterations  of  facilities  should  be 
made  accessible  “to  the  maximum 
extent  feasible”  appear  to  be  based  on 
the  assumption  that  this  phrase  dilutes 
the  rule’s  mandate  for  accessibility.  This 
assumption  is  incorrect  DOT  is 
committed  to  the  goal  of  accessibility, 
but  wants  to  make  clear  that  it  is  not 
demanding  that  recipients  make  changes 
which  are  simply  not  feasible  (e.g.. 
changes  for  which  technology  is  not 
available  or  changes  which  would  cause 
a  dangerous  weakening  of  a  structure). 

Paragraph  (b)  requires  certain 
buildings  to  co^orm  to  the  requirement 
of  physical  accessibility  in  paragraph 
(d).  If  an  alteration  is  made  to  a  portion 
of  a  building  the  accessibility  of  which 
could  be  improved  by  the  manner  in 
which  the  alteration  is  carried  out,  the 
alteration  must  be  made  in  that  manner. 


Thus,  if  a  doorway  is  being  altered,  the 
doorway  must  be  made  wide  enough  to 
accommodate  wheelchairs.  On  the  other 
hand,  if  the  alteration  involves  ceilings, 
the  provisions  of  this  section  do  not 
apply  because  this  alteration  cannot  be 
done  in  a  way  that  affects  the 
accessibility  of  the  building. 

Paragraph  (b)  is  based  on  the  belief 
that  alterations  present  opportunities  to 
design  and  construct  the  altered  portion 
or  item  in  an  accessible  fashion.  It 
should  be  noted  that  paragraph  (b) 
applies  only  to  the  altered  portion  or 
item  of  a  fixed  facility.  Thus,  a  stair 
renovation  to  meet  the  ANSI  standard 
does  not  impose  a  requirement  for 
elevator  installation  since  an  elevator  is 
not  within  the  scope  of  the  stair 
alteration  project.  Paragraph  (b)  does 
not  create  the  obligation  to  install  an 
elevator  in  an  existing  fixed  facility 
which  has  no  elevator.  The  basic 
requirement  in  paragraph  (b)  is  simply 
to  take  the  opportunities  afforded  by  the 
alteration  and,  to  the  maximum  extent 
feasible,  use  the  alteration  to  make  the 
facility  accessible.  Thus,  normal 
maintenance  may  take  place  in 
practically  all  cases  without  generating 
an  accessibility  requirement 

In  sharp  contrast  to  paragraph  (b),  the 
sections  on  specific  mass  transportation 
systems  (§§  27.85-27.93)  effectively  do 
require  the  installation  of  elevators  or 
other  level  change  mechanisms  in  fixed 
facilities  which  have  no  elevateds. 
However,  because  of  the  transition  plan 
requirement  applicable  to  those 
sections,  all  of  a  system’s  fixed  facilities 
(for  example,  all  stations  in  a  rapid  rail 
system)  are  examined  at  once  and  a 
rational  phasing  can  occur. 

A  new  paragraph  (c),  covering 
renovations  of  existing  vehicles,  has 
been  added.  This  paragraph  was 
§  27.97(b)  of  the  h^RM,  and  was 
relocated  fivm  Subpart  E  to  this  section 
because  it  applies  to  modes  other  than 
those  covered  by  Subpart  E. 

This  paragraph  provides  that 
renovating  efforts  which  prolong 
equipment  useful  life  must  include 
retrofit  accessibility  efforts.  This 
paragraph  recognizes  that  existing 
buses,  rail  cars,  and  other  rolling  stock 
are  likely  candidates  for  renovation  and 
upgrading,  and  that  such  fleet 
maintenance  investments  might 
preclude  the  timely  replacement  of 
inaccessible  equifunent  by  accessible 
new  equipment  Retrofit  accessibility  is 
not  required  for  routine  maintenance 
activities  or  for  limited  modifications  to 
vehicles  that  are  unrelated  to  the 
transportation  of  passengers  (e.g. 
replacement  of  roofs,  addition  cd  new 
wheels). 


'Three  commenters  noted  that  some 
state  standards  (e.g.,  the  Massachusetts 
Architectural  Barriers  regulations)  may 
be  more  stringent  than  the  ANSI 
standards  applied  by  subparagraph  (c). 

In  order  to  comply  with  the  rule, 
recipients  must  ensure  that  their 
facilities  meet  this  regulation’s 
accessibility  requirements.  Nothing  in 
this  regulation,  however,  would  relieve 
recipients  of  their  obligations  to  comply 
with  state  or  local  regdations  which 
may  be  more  stringent  than  the  ANSI 
standards. 

The  statement  “When  used  in  this 
regulation,  ‘accessible’  refers  to  these 
standards”  in  paragraph  (d)  has  been 
deleted.  Since  this  sentence  states  a 
definition  of  a  term  applicable 
throughout  the  regulation,  it  has  been 
replaced  by  a  substantially  identical 
definition  of  “accessible"  in  S  27.5  in 
Subpart  A. 

The  Department  believes  that  it  is 
probable  that  when  the  updated  and 
revised  ANSI  standards  are 
promulgated,  the  Department  will  use 
them  as  a  reference  to  replace  the 
current  ANSI  standards  in  this 
regulation.  However,  the  Department 
decided  to  delete  the  statement  that  the 
new  ANSI  standards  will  be  adopted 
from  paragraph  (d),  because  a  statement 
of  probable  future  action  by  the 
Department  is  not  appropriate  in  the 
text  of  a  rule.  Also,  the  statement  of  the 
address  from  which  copies  of  the  ANSI 
standards  are  obtainable  has  been 
deleted  from  this  paragraph:  the 
information  may  be  found  in  a  footnote 
to  the  definition  of  “accessible”  in 
5  27.5. 

One  commenter  expressed  concern 
that  the  portion  of  paragraph  (d)  which 
permitted  departures  from  particular 
requirements  of  the  ANSI  standards, 
when  equivalent  access  to  the  facility 
involved  is  provided  by  alternate  means, 
might  encourage  recipients  arbitrarily  to 
ignore  the  ANSI  standards.  Given  the 
wide  variety  of  facilities  and 
modification  problems  recipients  will 
have  to  deal  with  under  this  regulation, 
we  believe  that  it  is  reasonable  to 
permit  some  flexibility  in  the  choice  of 
means  to  achieve  accessibility.  The 
language  of  paragraph  (d)  permits 
deviation  from  die  ANSI  standards  only 
when  it  is  “dearly  evident”  that 
equivalent  access  will  be  provided.  This 
strong  requirement  which  will  be 
backed  by  the  Department’s 
enforcement  process,  should  be  a 
suffident  safeguard  against  arbitrary 
decisions  to  deviate  from  the  ANSI 
standmrds  in  situations  in  which  those 
standards  apply. 
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The  Architectural  Barriers  Act  of  1968, 
as  amended  (42  U.S.C.  4151  et  seq.), 
directs  the  General  Services 
Administration  (GSA)  to  prescribe 
accessibility  standards  for  the  design, 
construction,  and  alteration  of 
“buildings,”  a  term  defined  in  the 
statute.  GSA  has  promulgated  a 
regulation  (41  CFR  Subpart  101-19.6)  to 
carry  out  its  responsibility  under  the 
statute.  New  fixed  facilities  (e.g.  transit 
stations)  and  alterations  to  existing 
fixed  facilities  which  are  funded  by  a 
grant  or  a  loan  fi'om  this  Department  are 
generally  covered  by  that  regulation. 

The  Department’s  section  504 
regulation  does  not  supersede  GSA’s 
regulation.  However,  $  27.67  of  the 
section  504  regulation  expresses  the 
basic  requirement  of  GSA’s  regulation, 
and  if  a  recipient  complies  widi  §  27.67, 
it  generally  will  have  satisfied  the 
requirements  of  the  GSA  regulation.  The 
Department  intends  to  administer  the 
two  regulations  as  consistently  as 
possible,  for  we  believe  that  the  two  are 
basically  consistent. 

Subpart  D-— Program  Accessibility 
Requirements  in  Specific  Operating 
Administration  Praams:  Airports, 
Railroads,  and  Highways 

This  subpart  applies  section  504  to  the 
transportation  facilities  and  programs 
receiving  financial  assistance  nom  the 
Federal  Aviation  Administration  (FAA), 
Federal  Railroad  Administration  (FRA) 
and  Federal  Highway  Administration 
(FHWA).  In  the  near  fubire,  the 
Department  will  issue  a  notice  of 
proposed  rulemaking  concerning  the 
application  of  section  504  to  programs 
receiving  financial  assistance  fi'om  the 
National  Highway  Traffic  Safety 
Administration.  Urban  mass  transit 
programs  are  addressed  by  Subpart  E. 

Section  27.71  Federal  Aviation 
Administration — Airports.  The 
Department  has  made  a  number  of 
substantive  and  editorial  changes  in  this 
section.  The  most  significant  concerns 
the  use  of  the  term  “air  carfier  airports,” 
which  is  defined  in  $27.5  to  mean 
airports  served  by  certificated  air 
carriers,  except  those  airports  which  are 
served  solely  by  air  carriers  using 
aircraft  with  a  passenger  capacity  of 
less  than  56  persons  or  cargo  service 
using  solely  aircraft  with  a  payload 
capacity  of  less  than  18,000  pounds.  Any 
airport  that  receives  Federal  funds  for 
terminal  facilities  is  deemed  to  be  an  air 
carrier  airport. 

The  portion  of  this  section  that 
requires  boarding  devices  (such  as  lifts 
or  ramps)  that  are  not  ordinarily  used 
for  other  purposes  (such  as  fi«i^t 
loading)  to  be  reserved  for  the  boarding 


of  handicapped  passengers  now  applies 
only  to  air  carrier  airports.  All  airports 
receiving  Federal  funds  must  provide 
boarding  assistance  to  handicapped 
passengers;  airports  that  are  not  air 
carrier  airports  may  do  so  with  lifts, 
ramps  and  other  devices  that  are  used 
for  other  purposes,  however. 

These  requirements  replace 
provisions  of  the  NPRM  that  limited  any 
requirement  for  boarding  assistance  to 
airports  enplaning  more  than  10,000 
passengers  a  year.  In  response  to 
comments  from  handicapped  persons 
and  their  groups,  the  Department 
decided  to  require  assistance  incicient  to 
boarding  at  all  airports.  However,  tlie 
Department  also  felt  that  at  very  small 
airports — those  outside  the  “air  canier 
airport”  category — it  was  reasonable  to 
avoid  requiring  the  purchase  of 
equipment  reserved  for  the  use  of 
handicapped  persons.  In  the  context  of 
these  very  small  airports,  such  a 
requirement  would  not  be  cost-efiective. 
Therefore,  subparagraphs  (a)(2)(v)  and 
(b)(2)(iv)  and  (v)  have  been  amend  sd  to 
delete  the  10,000  enplanement  threshold 
and  to  insert  the  new  requirements. 

Paragraph  (a)  now  provides  that 
terminal  facilities  constructed  “by  or  for 
the  use  of’  a  recipient  of  Federal  airport 
aid  funds  must  meet  the  enumerated 
accessibility  standards.  In  the  NPR^4, 
this  provision  applied  accessibility 
requirements  to  terminals  construc  tird 
“with”  Federal  funds.  The  language  of 
the  final  rule  is  broader.  The 
Department  believes  that  all  terminals 
constructed  by  or  for  airports  that 
receive  Federal  funds  (e.g.  for  runway 
improvements),  not  only  terminals 
actually  constructed  with  Federal  finds, 
should  be  accessible.  Similar  changes 
have  also  been  made  for  other  modes 
(e.g.  intercity  rail  passenger  service). 

In  paragraph  (a)(2)(i),  the  final 
regulation  adds  the  word  “entrance”  to 
ensure  that  handicapped  persons  can 
readily  enter,  as  well  as  move  around, 
airport  terminals. 

In  addition  to  this  substantive  change, 
certain  editorial  changes  were  made 
throughout  this  section.  The  words 
“airport  terminal”  or  “terminal”  were 
used  to  replace  the  use  of  the  word 
“station”,  which  we  felt  to  be  confusing 
as  applied  to  airports.  The  term 
“wheelchair-confined”  was  changed  to 
“wheelchair  users”.  This  responded  to 
comments  that  suggested  that  the  term 
“wheelchair-confined”  had 
unnecessarily  negative  connotations. 

Three  of  the  specific  substantive 
requirements  of  the  section  have  been 
changed  fi'om  the  NPRM.  Subparagraph 
(a)(2)(vii),  concerning  the  provision  of 
teletypewriter  (TTY)  service,  has  been 


rewritten.  It  now  provides  that  each 
airport  shall  make  available  TTY 
service  sufficient  to  ensime  that  hearing- 
impaired  persons  using  TTY  equipment 
are  able  to  communicate  readily  with 
airline  ticket  agents  and  other 
personnel.  The  rewritten  provision 
makes  clear  that  it  is  the  airport  which 
is  charged  with  ensuring  that  TTY 
equipment  is  available.  If  air  carriers 
have  TTY  machines  which  are  used,  or 
shared,  so  as  to  permit  'TTY  users  to 
communicate  readily  with  ticket  agents 
and  other  personnel  of  all  carriers, 
further  action  by  the  airport  operator 
may  be  unnecessary.  Where  there  is  not 
now  sufficient  TTY  capacity,  the  airport 
operator  is  responsible  for  providing  this 
capacity,  either  by  providing  its  own 
equipment  or  persuading  its  air  carriers 
to  do  so.  The  FAA  estimates  that  in 
order  to  provide  the  capacity  required 
by  the  rule,  75  large  and  me^iun-sized 
airports  will  require  an  average  of  4 
TTYs;  the  94  small  airports  an  average 
of  two;  and  the  451  smallest  airports 
only  one  TTY  each. 

A  few  comments  favored  the 
provision  of  interpreters  at  airports 
instead  of  the  provision  of ’TTY 
equipment.  ’The  use  of  interpreters 
would  not  serve  the  principal  purpose  of 
the  TTY  provision,  which  is  to  provide 
hearing-impaired  people  with  a 
substitute  for  the  telephone  in  order  to 
make  reservations  and  ask  for 
information.  A  few  conunenters  also 
wanted  greater  detail  in  the  provision 
for  passenger  assistance,  such  as 
requirement  for  special  attendants  to 
help  handicapped  people  with  baggage. 
In  our  view,  the  NPRM  language  is 
sufficiently  explicit.  Some  conunenters 
also  wanted  to  add  detail  to  the  parking 
facilities  provision  of  the  section,  such 
as  a  requirement  of  discounted  fees  for 
spaces  reserved  for  handicapped 
persons.  Such  a  requirement,  in  our 
view,  is  outside  the  scope  of  this 
rulemaking  aimed  at  equalizing 
accessibility. 

In  response  to  a  comment  fi-om  a 
group  representing  handicapped 
persons,  the  last  sentence  of 
subparagraph  (a)(2)(xi)  has  been 
rewritten  to  say  that  terminals  shall 
have  printed  information  in  a  tactile 
form.  Airports  may  substitute  a  toll-fi-ee 
information  telephone  service  for  this 
tactile  information  service.  Terminals 
must  also  provide  information  orally,  in 
order  to  provide  information  to  blind 
persons.  Finally,  the  NPRM  provided 
that  guide  dogs  must  be  permitted  on  all 
certificated  aircraft  as  well  as  in 
terminals.  The  requirement  has  been 
deleted  with  respect  to  aircraft  for  the 
reason  that,  as  a  requirement  pertaining 
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to  the  accessibility  of  aircraft  interiors, 
it  was  more  appropriately  dealt  with  by 
forthcoming  rides  of  the  Civil 
Aeronautics  Board. 

Many  comments  from  handicapped 
individuals  or  groups  representing  them 
asked  that  the  rule  specifically  require 
airlines  to  carry  handicapped  travelers, 
modify  aircraft  cabins  for  greater 
accessibility,  and  improve  services  to 
handicapped  persons.  The  NPRM 
contained,  and  the  final  rule  retains, 
requirements  relating  to  boarding 
devices,  ticket  counters,  baggage  check¬ 
in  and  retrieval,  and  teletypewriters,  all 
of  which  are  owned  and  operated  by  the 
airlines  at  most  airports.  Following 
publication  of  the  I^RM, 
representatives  of  the  DOT,  FAA,  HEW, 
and  the  Civil  Aeronautics  Board  (CAB) 
met  to  discuss  the  respective  legal 
authority  and  responsibilities  for 
improving  the  accessibility  of  air  travel 
to  handicapped  persons.  Following  this 
meeting,  the  CAB  determined  that  it  had 
statutory  authority  to  issue  regulations 
governing  air  transportation  of 
handicapped  persons,  both  under 
section  504  of  the  Rehabilitation  Act  and 
under  sections  404  and  411  of  the 
Federal  Aviation  Act. 

Recently,  the  CAB  advised  the 
Department  that  a  rulemaking  project 
was  underway  to  implement  these 
sections.  Action  by  the  CAB  which 
would  ensure  the  uniform  provision  of 
services  and  equipment  by  the  airlines, 
needed  to  accomplish  accessibility  to  air 
travel  for  handicapped  persons,  could 
obviate  the  need  for  airport  operators  to 
provide  the  same  services  directly  or 
indirectly,  through  their  leasing 
arrangements  with  the  airlines. 

Accordingly,  as  CAB  rfiles  become 
final,  the  Department  will  review  the 
requirements  presently  contained,  in 
§  27.71  to  determine  whether  these 
provisions  are  duplicative  or 
unnecessary,  and  if  appropriate,  will 
amend  the  rule  to  modify  or  remove 
such  requirements. 

Two  commenters  objected  because 
the  NPRM  did  not  change  14  CFR 
121.586  and  135.81.  These  regulations 
implement  section  1111  of  the  Federal 
Aviation  Act  of  1958,  as  cunended  (49 
U.S.C.  1511).  Section  1111  provides  that 
subject  to  FAA  regiilations,  air  carriers 
may  refuse  transportation  to  passengers 
when,  in  a  carrier’s  opinion,  transporting 
the  passenger  would  or  might  be 
inimical  to  the  safety  of  fli^L  The  CFR 
sections  cited  limit  the  discretion  of 
carriers  imder  this  statute  and  provide 
that  special  safety  briefings  be  given  to 
persons  who  require  assistance  in 
entering  or  leaving  aircraft.  Section  504 
of  the  Rehabilitation  Act  does  not 


purport  to  repeal  or  modify  section  1111, 
which  is  exclusively  a  safety  statute. 

Comments  were  received  on  a  number 
of  other  specific  portions  of  the  terminal 
standards.  Most  comments  on  the 
waiting  area/public  space  security 
provision  supported  the  NPRM 
language,  and  the  language  has  not  been 
changed.  A  comment  pointed  out  that 
the  provision  on  curb  cuts  erroneously 
referred  to  8.33  “degrees"  rather  than  an 
incline  of  8.33  “percent"  The  reference 
has  been  corrected.  Most  conunenters  , 
favored  the  provision  requiring  guide 
dogs  to  be  permitted  to  accompany  their 
owners  in  terminals.  One  commenter 
thought  that  the  provision  might  violate 
state  and  local  health  codes.  Guide  dogs 
are  exempted  from  virtually  all  state 
and  local  laws  or  regulations  banning 
animals  from  public  places  on  health  or 
safety  grounds.  This  provision  has  not 
been  changed. 

Some  commenters  wanted  volume 
controls  attached  to  all  telephones.  The 
provision  of  the  NPRM,  which  requires  » 
at  least  one  volume  controlled  telephone 
in  all  public  telephone  centers  (i.e., 
groups  or  clusters  of  phones)  in 
terminals,  should  be  siifficient  to  meet 
the  needs  of  hearing-impaired  persons. 
We  have  not  adopted  comments  that 
volume  controlled  phones  should  be 
installed  in  special  locations.  Besides 
being  contrary  to  the  goal  of  integrated 
service  for  handicapped  persons, 
carrying  out  this  suggestion  would  cause 
the  specially  equipped  phones  to  be 
available  in  fewer  locations  in  the 
airport  and  therefore  less  convenient  for 
hearing-impaired  people.  One  comment 
suggested  ^at  the  volume  controlled 
phones  be  available  to  wheel  chair 
users.  Subparagraph  (a)(2)(xu)  has  been 
amended  to  specify  that  telephones  are 
among  the  public  services  that  must  be 
made  accessible  according  to  the  ANSI 
standards. 

The  Department  expects  airports  to 
ensure  that  these  requirements  for 
wheelchair-accessible  phones  and 
phones  usable  by  hearing-impaired 
persons  provide  service  for  all 
handicapped  people.  Consequently,  the 
wheel-chair-accessible  phones  should 
have  the  hearing  assistance  feahires,  to 
serve  wheelchair  users  who  have 
hearing  impairments.  ' 

Some  comments  asked  whether  the 
provisions  of  the  rule  apply  to 
concessionaires  and  other  tenants  at 
airports.  The  requirements  of  the  rule 
apply  to  those  parts  of  airport  facilities 
used  by  concessionaires  and  other 
tenants  in  the  same  way  they  apply  to 
the  parts  of  the  airport  directly  under 
the  airport  operator’s  control.  That  is, 
terminal  facilities  designed  or 


constructed  after  the  regulation  becomes 
effective  must  be  accessible,  including 
the  parts  of  the  facility  to  be  used  by 
concessionaires  and  tenants.  With 
respect  to  existing  facilities,  only  those 
portions  of  the  facilities  used  by  tenants 
which  are  directly  concerned  with  the 
provision  of  air  transportation  services 
(e.g.  ticketing,  baggage  handling,  or 
boarding  areas)  must  be  made 
accessible  within  the  three-yem  period. 
However,  if  a  terminal  reconstruction 
results  in  significant  renovation  of  space 
used  or  to  be  used  by  concessionaires 
(e.g.  restaurants,  stores),  then  this  space 
must  be  made  accessible. 

S  27.73  Federal  Railroad 
Administration — Railroads.  This  section 
applies  to  passenger  railroad  service 
receiving  Federal  financial  assistance 
through  the  Federal  Railroad 
Administration  (principally  the  National 
Railroad  Passenger  Corporation’s 
Amtrak  service).  Amtrak  commented 
extensively  on  the  section,  and  other 
comments  were  received  from  state 
departments  of  transportation  and 
handicapped  individuals  and  groups 
representing  them. 

Subparagraph  (a)(1) — New  fixed 
facilities.  Relatively  few  changes  have 
been  made  to  the  language  of  the  NPRM 
in  this  subparagraph.  Most  of  these 
changes  are  purely  editorial  (e.g.,  the 
deletion  of  the  words  “referenced  in 
§  27.67(c)”  following  “ANSI  standards" 
in  (a)(l)(i)).  There  were  a  few  minor 
substantive  changes  as  well.  In 
(a)(l)(ii)(A),  the  ^t  sentence  was 
deleted  as  unnecessary.  The 
subparagraph  now  begins  by  saying  that 
“station  design  and  construction”  must 
permit  the  efficient  movement  of 
handicapped  persons  through  the 
station.  In  (a)(l)(ii)(B),  the  word 
“wheelchair"  has  been  deleted,  causing 
the  provision  to  state  that  the 
international  accessibility  symbol  must 
be  displayed  at  “accessible"  entrances. 
The  word  “wheelchair"  is  not  needed  in 
this  context  ’The  last  sentence  of 
(a)(l)(ii)(E)  now  provides  that  when 
level-entry  boarding  is  not  provided, 
lifts,  ramps  or  other  suitable  devices 
must  be  provided  to  facilitate  entry  into 
trains  by  wheelchair  users.  This  clarifies 
the  meaning  of  the  provision.  The 
provision  regarding  teletypewriter  (TTY j 
service  [(a)(l)(ii)(G)]  for  the  hearing 
impaired  was  rewritten  to  be  consistent 
with  the  parallel  provision  in  the 
standards  for  new  airports.  It  now 
provides  that  recipients  shall  make 
available  a  toll-free  reservation  and 
information  number  wdth  ’TTY 
capabilities  to  permit  hearing  impaired 
persons  using  TTY  equipment  to  readily 
obtain  information  or  make  reservations 
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for  any  services  provided  by  a  recipient. 
The  intent  of  this  requirement  is  that  a 
person  with  TTY  equipment  anywhere 
in  the  country  should  be  able  to  call  a 
reservation  number  to  make 
reservations  for  or  get  information  about 
any  service  provided  by  a  recipient.  The 
parking  spaces  required  of  (a)(l)(ii)(I) 
has  been  corrected  to  refer  to  an  8.33 
“percent"  rather  than  “degree"  grade.  In 
the  same  provision,  the  term 
“wheelchair  confined"  has  been 
changed  to  the  term  “wheelchair  users." 
The  provisions  regarding  telephones, 
station  information,  and  public  services 
have  been  changed  in  the  same  ways, 
and  for  the  same  reasons,  as  the  parallel 
provisions  of  the  airports  section  of  the 
subpart.  In  addition,  the  language  of 
(a](l](ii)(E)  has  been  clarified.  The 
provision  now  requires  lifts,  ramps,  or 
other  suitable  devices  “where  level- 
entry  boarding  iS  not  provided." 

This  subparagraph  was  not 
controversial,,  and  the  only  comment 
suggesting  change  recommended  that 
the  reference  to  giving  handicapped 
people  “confidence  and  security  in  using 
the  facility"  [(a](lKiiKI)]  be  deleted 
because  it  might  lead  to  over¬ 
protectiveness  of  handicapped  persons 
on  the  part  of  recipients.  We  think  that 
this  general  requirement  is  not  likely  to 
produce  any  ill  efiects  upon 
handicapped  people,  and  have  decided 
to  retain  it. 

Subparagraph  [a)[2) — Existing 
Facilities.  This  subparagraph  was  the 
most  controversial  part  of  the  railroads 
section  of  the  rule,  and  has  been  revised 
extensively  in  response  to  comments. 
The  heart  of  the  subparagraph,  (a)(2)(ii), 
structural  changes,  has  been  rewritten. 
In  the  NPRM,  this  provision  required  all 
existing  stations  to  be  made  accessible 
within  five  years  of  the  efiective  date  of 
the  section.  However,  a  recipient  could 
request  an  exemption  for  up  to  ten 
percent  of  its  stations  which  have  the 
lowest  utilization  rates. 

Amtrak  asked  for  a  10-year 
compliance  period,  requested  that  only 
one  station  be  required  to  conform  to 
the  regulations  within  any  large  urban 
area,  and  said  that  stations  outside  of 
urban  areas  should  not  have  to  conform 
if  there  is  another  station  appropriately 
modified  within  50  miles.  .Ajntrak  also 
questioned  the  utility  of  the  provision  of 
the  NPRM  permitting  recipients  to  ask 
for  an  exemption  from  the  accessibility 
requirement  of  up  to  10  percent  of  its 
least  used  stations,  noting  that  because 
of  route  restructuring  proposals  it  is 
likely  that  stations  and  communities 
served  are  likely  to  change.  Two  state 
transportation  agencies  also  opposed 
the  10  percent  exemption  provision,  one 


of  which  suggested  that  it  be  modified  to 
b.e  based  on  specific  criteria  (e.g.,  low 
utilization,  high  costs  for  modification) 
rather  than  tied  to  a  percentage. 

The  final  rule  incorporates  many  of 
these  comments.  Subparagraph  (a)(2)(ii] 
now  simply  states  that  stations  shall  be 
modified  to  make  them  accessible.  A 
new  subparagraph  (a)(2)(iii)  sets  forth  a 
phased  timetable  for  achieving 
accessibility.  This  timetable  establishes 
a  system  analogous  to  the  key  station 
concept  which  is  used  for  rapid  rail 
stations,  described  in  Subpart  E  of  the 
rule.  Within  five  years  of  the  effective 
date  of  the  section,  a  recipient  must 
make  accessible  at  least  one  station  in 
each  Standard  Metropolitan  Statistical 
Area  (SMSA)  it  serves.  An  SMSA  is  an 
area  defined  by  the  Bureau  of  Census  as 
including  a  city  of  50,000  or  more 
population  and  its  surrounding  county  or 
counties.  Where  there  is  more  than  one 
station  in  an  SMSA,  a  recipient  shall 
select  the  most  heavily  used  station,  in 
terms  of  passenger  volume,  for  this  first- 
phase  modification.  Within  10  years  of 
the  effective  date  of  this  section,  a 
recipient  shall  make  the  other  stations  in 
the  SMSA  accessible.  This  provision 
retains  the  concept  that  all  stations  be 
made  accessible.  However,  it  permits  a 
recipient  to  spread  the  costs  of 
modification  out  over  a  longer  period  of 
time,  while  also  ensuring  that  the  most 
important  station  in  an  urban  area  will 
become  accessible  within  a  five-year 
period. 

The  key  station  concept  used  in  the 
final  rule  also  applies  to  rural  stations. 
Within  five  years,  a  recipient  must  make 
accessible  all  stations  located  outside 
SMSAs  that  are  not  located  within  50 
highway  miles  of  an  accessible  station. 
If  there  are  two  or  more  stations  located 
within  50  highway  miles  of  one  another, 
the  recipient  is  directed  to  choose  the 
station  with  the  highest  passenger 
volume  for  the  first-stage  modification. 
Remaining  stations  must  be  modified 
within  10  years  from  the  effective  date 
of  the  section.  Again,  the  intent  of  the 
rule  is  to  spread  the  cost  to  the  recipient 
of  modifying  all  stations  over  a  longer 
period  of  time,  while  still  ensuring  that 
key  stations  in  rural  areas  are  available 
to  handicapped  persons  within  a 
moderate  distance. 

The  10  percent  exemption  provision 
has  been  dropped  in  favor  of  a  new 
waiver  provision  ((a)(2)(iv)).  The  waiver 
provision  permits  a  recipient  to  petition 
for  a  waiver  within  six  years  firom  the 
effective  date  of  the  section  from  the 
requirement  of  making  any  “second- 
stage"  station  (i.e.  one  of  ^ose  stations 
which  does  not  have  to  be  modified 
within  five  years)  accessible.  A  six-year 


period  is  allowed  because  it  will  permit 
recipients  and  consumers  at  least  a  year 
after  first-stage  modifications  have  been 
completed  to  gather  information  and 
views  concerning  the  impact  of  waiving 
the  requirement  of  jnodifying  second- 
stage  stations. 

In  order  to  get  a  waiver  for  a 
particular  station,  a  recipient  will  have 
to  submit  a  written  justification  to  the 
Federal  Railroad  Administrator.  The* 
justification  must  include  the  record  of  a 
community  consultative  process, 
including  a  transcript  of  a  public  hearing 
and  consultation  with  handicapped 
persons  and  their  organizations  in  the 
affected  area.  Before  granting  a  waiver 
for  a  particular  station,  the 
Administrator  and  the  Interstate 
Commerce  Commission  will  evaluate 
the  potential  for  high  utilization  by 
handicapped  persons,  considering, 
among  other  factors,  the  cost  of  making 
necessary  modifications,  the, availability 
of  alternative  accessible  service  to 
transport  handicapped  persons  from  the 
affected  area  to  accessible  stations,  and 
other  factors  which  may  be  pertinent. 
The  record  of  the  community 
consultative  process  will  also  be 
reviewed  as  part  of  the  Department 
decision-making  process.  The  final 
decision  on  the  petition  for  waiver,  as 
provided  in  the  NPRM,  will  be  made 
jointly  by  representatives  of  FRA  and 
the  Interstate  Commerce  Commission.  If 
the  two  agencies  do  not  agree,  the 
waiver  request  will  be  denied. 

Amtrak  also  requested  that  it  not  be 
required  to  modify  shops,  restaurants 
and  other  facilities  in  stations  that  are 
not  directly  connected  with  the 
provision  of  rail  transportation.  The 
rule’s  provisions  for  railroad  station 
concessionaires  are  the  same  as  for 
concessionaires  at  airports,  which  do 
not  require  most  concession  facilities  to 
be  made  accessible  in  existing  stations. 
Another  Amtrak  proposal  called  for  the 
rule  to  allocate  costs  among  recipients 
of  federal  funds  in  proportion  to  the 
passengers  each  recipient  serves  in  a 
jointly  used  facility.  For  example,  if 
Amtrak,  a  commuter  rail  operation,  and 
a  rapid  rail  system  all  use  the  same  train 
station,  Amtrak's  proposal  would 
prorate  the  cost  of  needed  modifications 
among  the  three  recipients  of  DOT  funds 
based  on  how  many  passengers  of  each 
entity  used  the  station.  The  problem  of 
allocating  costs  and  allocating 
modification  responsibilities  among 
recipients  jointly  using  the  same  facility 
is  a  difficult  one.  The  Department  of 
Transportation  has  decided  to  defer 
resolution  of  this  problem,  since  it  was 
not  explicitly  raised  by  the  NPRM.  We 
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anticipate  taking  action  in  the  near 
future  to  address  this  problem. 

Paragraph  (b) — Rail  Vehicles.  Amtrak 
requested  that  this  provision  require 
program  accessibility  for  rail  vehicles 
(i.e.  one  accessible  car  per  train)  to  be 
accomplished  in  five  years  rather  than 
in  three  years,  as  proposed  by  the 
NPRM.  It  argued  that  given  vehicle 
orders  already  made  to  manufacturers 
for  inaccessible  equipment,  the  three- 
year  deadline  would  be  very  difficult 
and  excessively  costly  to  meet  through 
acquisition  of  new  vehicles,  and  would 
require  the  retrofitting  of  many  old 
vehicles  with  lifts.  We  have  accepted 
the  five-year  suggestion  which  is 
consistent  with  the  rule’s  five-year 
deadline  for  key  station  accessibility.  As 
a  general  matter,  the  Department 
believes  it  advisable  to  avoid  the 
necessity  for  retrofitting  old  equipment 
wherever  possible.  Only  two  changes 
have  been  made  in  paragraph  (b).  A 
sentence  in  (bK2)(iii),  stating  that  if  a 
recipient  cannot  meet  the  accessibility 
requirements  of  the  provision  it  must 
either  retrofit  existing  equipment  m* 
purchase  new  accessible  equipment  has 
been  deleted  because  it  is  obvious. 
Subparagraph  (b)(3)  has  been  clarified 
to  state  that  all  new  rail  "passenger” 
vehicles  purchased  after  the  efSe^ve 
date  of  the  section  have  to  be 
accessible.  There  is  no  intention  that  the 
rule  apply  to  non-passengn  rail 
vehicles. 

There  were  relatively  few  comments 
on  this  provision.  Some  commenters  . 
suggeted  that  it  would  be  advisable  to 
require,  when  a  train  has  an  accessible 
coach  and  an  accessible  food  service 
car.  that  the  two  accessible  cars  be 
adjacent  to  one  another.  This 
arrangement  of  cars  in  a  train  is  a 
sensible  idea,  which  Amtrak  should 
implement  where  possible. 

We  also  want  to  emphasize  that  in 
making  restrooms  accessible,  and  in 
provichng  services  to  handicapped 
persons  generally,  recipients  should 
ensure  that  the  dignity  and  privacy  of 
handicappec^  persons  are  respected. 

Paragraph  (c)—Rail  passenger 
service.  There  are  three  substantive 
changes  in  this  paragraph.  One  concerns 
the  notice  required  before  “on-call” 
assistance  will  be  provided  to 
handicapped  passengers.  Persons 
requiring  the  service  of  an  attendant 
must  give  24  hours  advance  notice  in 
order  to  receive  assistance,  compared  to 
the  12  hours  required  by  the  NP)^ 
(subparagraphs  (c)(3)  and  (c)(8)(ii)).  This 
change  was  requested  by  Amtrak  and 
supported  by  some  state  transportation 
agencies.  In  our  view,  the  longer  period 
is  more  reasonable  in  terms  of 


scheduling  personnel  to  assist 
handicapped  persons.  The  necessity  of 
notifying  Amtrak  an  extra  12  hours  in 
advance  should  not  prove  an 
unreasonable  inconvenience  for 
handicapped  persons.  Most  people  make 
intercity  fravel  plans  and  reservations  at 
least  a  day  in  advance  in  any  event; 
requests  for  assistance  could  easily  be 
made  at  the  same  time  as  reservations. 
For  the  same  reasons,  the  advance 
notice  for  other  handicapped  persons 
requiring  assistance  has  been 
lengthened  from  three  to  twelve  hours 
((c)(3)). 

Subparagraph  (c)(2),  in  the  final 
sentence,  provides  that  persons  who 
need  to  travel  with  an  attendant  include 
those  who  cannot  take  care  of  “any 
one”  of  their  fundamental  personal 
needs  (e.g.  eating,  elimination),  rather 
than  those  who  cannot  take  care  of 
“most"  of  these  needs,  as  the  NPRM 
provided.  The  NPRM  language  might 
have  led  to  uncertainty  as  to  how  many 
fundamental  needs  a  person  could  not 
take  care  of  before  an  attendant  was 
required.  While  we  agree  with  a 
oonunenter  who  pointed  out  that  a 
person  who  needs  an  attendant  is 
imlikely  to  travri  without  one,  we 
believe  this  provision  should  be  retained 
to  clarify  the  obligations  of  recipients. 
Though  another  eoounenter  asserted 
that  the  term  “fundamental  personal 
needs”  is  too  ambiguous  to  remain  in  the 
regulation,  we  believe  that  the  intent 
and  meaning  of  this  provision  are  clear 
enough  to  iiiform  boUi  recipients  and 
potential  passengers  of  their 
responsibilities. 

'The  third  change  to  this  paragraph  is 
in  (c)(9),  where  the  waiver  of  recipients’ 
obligation  to  carry  handicapped 
passengers  has  been  limited  to 
passengers  using  life  support  equipment 
that  would  depend  upon  the  vehicle’s 
power  system.  This  change  recognizes 
that  failure  of  a  vehicle  power  system, 
and  the  consequent  failure  of  the  life 
support  system,  could  pose  high  risks  of 
liability  for  the  recipient.  However, 
recipients  should  carry  passengers  with 
other  kinds  of  life  support  equipment 
that  can  reasonably  be  carried  onto  and 
suitably  placed  within  a  passenger  car. 

In  order  to  clarify  the  relationship 
between  subparagraphs  (c)(3)  and 
(c)(8)(ii),  the  requirement  of  (c)(3)  that 
recipients  assist  persons  confined  to  bed 
or  a  stretcher  has  been  deleted. 
Subparagraph  (c)(8)(ii)  is  now  the  only 
provision  governing  the  carriage  of 
stretcher-bound  or  bedridden 
passengers. 

Subparagraph  (c)(13)  of  the  NPRM, 
which  concerned  the  effective  date  of 
the  regulations,  has  been  deleted.  The 


effective  date  of  the  intercity  rail  portion 
of  the  rule  is  now  the  same  as  for  the 
rest  of  the  regulation.  A  new  (c)(13)  has 
been  added  which  requires  recipients  to 
provide  information  and  training  to  their 
employees  concerning  the  proper 
implementation  of  the  regulation.  This 
provision  is  designed  to  ensure  that 
employees  of  recipients  understand  their 
obligations  to  handicapped  passengers 
and  meet  these  obligafions  in  a  well- 
informed  and  sensitive  manner. 

A  number  of  other  comments 
pertained  to  passenger  service.  Amtrak 
requested  fu^er  elaboration  of  the 
“qualifications”  of  handicapped  persons 
who  could  not  be  denied  service, 
suggesting  the  addition  of  a  criterion 
such  as  “able  to  travel  without 
endangering  their  own  and  others’ 
safety.”  We  do  not  believe  that  such  a 
criterion  is  desirable,  because  it  would 
be  difficult  to  enforce  fairly  and 
consistently.  Amtrak  also  suggested  that 
recipients  identify  in  timetables  where 
assistance  is  not  available  (e.g.  flag 
stops,  closed  stations).  We  think  this  is 
a  good  idea,  which  Amtrak  can 
implement  without  a  regulatory 
requirement. 

A  state  transportation  agency 
suggested  diat  the  rule  admass  sudi 
issues  as  potential  liaMlity  to 
bmulicapped  persons,  job  descriptioDS 
for  persons  who  assist  handicapped 
passengers,  and  union  regulations  that 
may  affect  assistance  to  the 
handicapped.  We  believe  these  issues 
are  outside  the  scope  of  this  rulemaking, 
and,  properly  speaking,  are  not 
regulatory  issues  at  aU.  In  addition,  all 
these  factors  are  likely  to  vary 
considerably  among  states  and 
localities,  and  so  are  not  easily 
susceptible  to  nationwide  rule. 

S  27.75  Federal  Highway 
Administration — Midways.  The 
language  of  this  section  has  been 
changed  frnm  that  of  the  NPRM  in  three 
respects.  The  reference  to  §  27.67  in 
subparagraph  (a)(1)  and  the  final 
sentence  of  that  subparagraph  have 
been  deleted,  because  the  term 
“accessible”  is  now  defined  in  S  27.5  for 
new  facilities  by  reference  to  the  ANSI 
standards.  In  subparagraph  (a)(3)(ii),  a 
minor  substantive  change  has  been 
made.  The  NPRM  permitted  exceptions 
to  the  requirement  of  making  pedestrian 
overpasses,  underpasses  and  ramps 
accessible  where  it  is  infeasible  for 
mobility-limited  persons  to  reach  the 
facility  because  of  “terrain”  obstacles 
unrelated  to  the  Federally  assisted 
facility.  To  be  consistent  with  the 
language  of  a  January  23, 1979, 
agreement  between  the  Federal 
Iflghway  Administration  (FHWA)  and 
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the  Architectural  and  Transportation 
Barriers  Compliance  Board  (A&TBCB) 
on  the  sublect  of  pedestrian  overpasses, 
underpasses  and  ramps,  we  have 
substituted  for  the  “terrain  obstacles" 
the  words  “unusual  topographical  or 
architectural  obstacles'*.  This  language 
points  out  that  man-made  as  well  as 
natural  obstacles  can  preclude  access  to 
a  facility  and  also  emphasizes  that,  in 
order  to  except  a  facility  from  the 
accessibility  requirement,  the  obstacle 
in  question  must  be  beyond  the  ordinary 
scope  of  highway  engineering  problems. 
Obstacles  able  to  be  overcome  with 
ordinary  engineering  and  construction 
efl^ort  by  a  state  highway  department 
should  not  form  the  basis  for  an 
exception. 

Several  state  transportation  agencies 
asked  for  clarification  on  whether  all 
existing  rest  area  facilities  on  Federal- 
aid  highways,  regardless  of  the 
involvement  of  Federal  funds,  are 
required  by  subparagraph  (b)(1)  to  be 
made  accessible.  All  existing  rest  areas 
on  Interstate  hi^ways,  where  the  vast 
majority  of  rest  areas  already  are 
accessible,  must  be  made  accessible  to 
the  handicapped.  On  other  roads,  where 
the  patterns  of  rest  area  placement  and 
funding  are  more  irregular  than  on  the 
Interstates,  existing  rest  areas  will  be 
made  accessible  when  they  are 
improved  using  Federal  funds,  or  when 
the  road  on  which  the  rest  area  is 
located  is  improved  with  Federal  funds 
in  the  area  directly  in  front  of  the  rest 
area  or  in  the  near  vicinity  (roughly 
within  a  mile)  of  it 

The  question  of  overpasses, 
underpasses,  and  ramps  for  pedestrians 
was  the  subject  of  more  comments  than 
any  other  p^  of  this  section.  Comments 
were  fairly  evenly  divided  among  those 
who  felt  that  the  10  percent  maximum 
gradient  proposed  by  the  NPRM  was  too 
steep  (principally  handicapped  persons 
and  groups  representing  t^m)  and  those 
who  felt  that  a  higher  gradient  was  more 
reasonable  (principally  transportation 
agencies).  Both  concerns  are  valid.  For 
wheelchair  usf  rs.  particularly  those 
whose  arms  and  upper  body  are  not 
strong,  wheeling  a  diair  up  a  10  percent 
grade,  while  possible,  may  be  a 
laborious  ta^  On  the  other  hand,  the 
length  of  die  ramp  necessary  for 
maintaining  the  8.33  percent  gradient  set 
forth  in  the  ANSI  standards  means  that 
more  land  may  have  to  be  acquired  for 
the  facility  and  that  persons  other  than 
wheeldiair  users,  unwilling  to  take  the 
time  to  use  the  extended  ramps,  may 
simply  cross  die  highway  at  grade, 
diminishing  die  safety  advantage  for 
which  the  pedestrian  facility  was  built. 
The  length  of  the  ramp,  in  itself,  may 


also  constitute  a  barrier  to  wheelchair 
users.  Faced  with  these  conflicting 
interests,  we  decided  to  keep  the  10 
percent  gradient  proposed  by  the  NPRM. 
We  believe  that  this  is  a  reasonable 
compromise  which  achieves  some, 
though  not  all,  of  the  legitimate  goals 
expressed  by  both  groups  of 
commenters. 

DOT  and  FHWA  will  encourage  state 
highway  departments  to  construct 
pedestrian  fadlities  with  an  8.33  percent 
gradient  whenever  it  is  feasible.  For 
example,  where  there  is  sufficient  space, 
barriers  (e.g.,  fences  around  Interstate 
highway  ri^ts-of-way)  to  prevent 
pedestrians  from  crossing  at  grade,  or 
where  there  are  heavy  concentrations  of 
elderly  people  in  an  area,  we  believe 
that  the  6.33  percent  gradient  is  a  good 
idea.  This  policy  is  one  which  we 
believe  it  best  to  implement  through  the 
normal  highway  project  planning 
process,  however,  rather  than  through  a 
mandatory.  acro88-the4x>ard  regulation. 

The  regulation  does  not  require 
existing  pedestrian  fadlities  to  be  made 
accessible.  However,  the  FHWA- 
A&TBCB  agreement  referred  to  above 
provides  that  FHWA  will  establish  a 
program  urging  the  states  to  create  an 
inventory  of  overpasses  and 
underpasses  constructed  or  altered  with 
Federal-aid  funds  after  September  2, 
1969.  The  states  will  also  be  urged/ to 
piiipoint  overpasses  and  underpasses  in 
need  of  modification,  under  criteria  to 
be  developed  by  FHWA  and  the 
A&TBCB.  FHWA  will  urge  each  state  to 
establish  a  timetable  for  making  needed 
modifications. 

Several  commenters  raised  the 
question  of  the  meaning  of  the  word 
“constructed",  in  subparagraph  (a)(2). 
which  requires  that  all  pedestrian 
crosswallu  “constructed”  with  Federal 
financial  assistance  to  have  curb  cuts. 
This  provision  expressly  relies  on  23 
U.S.C.  402(bXl)(F).  wdii^  requires  curbs 
“constructed  or  replaced"  on  or  after 
July  1. 1976  to  be  accessible  to 
wheelchair  users  and  other  physically 
handicapped  persons.  In  other  words,  if 
there  is  a  physical  alteration  or  repair  to 
an  existing  curb,  or  a  new  curb  is  put  in 
place  as  a  result,  for  example,  of  a 
project  to  widen  a  street  or  remodel  an 
intersection,  curb  cuts  are  a  required 
part  of  the  project  at  crosswallu. 

Projects  not  physically  afiecting  die  curb 
itself— such  as  painting  crosswalk  lines 
over  the  curb— may  be  carried  out 
without  adding  cuib  cuts. 

Several  groups  representing 
handicapped  persons  and  various 
individi^  commenters  asked  that  curb 
cuts  be  required  in  all  existing  curbs  on 
Federal-aid  highways,  or  at  least  in 


proximity  to  bus  or  rapid  rail  stops.  As 
stated  above,  a  specific  statutory 
provision  addresses  the  question  of  curb 
cuts.  We  believe  that  this  provision  is 
sufficient 

One  commenter  feared  that  the 
incorporation  of  the  ANSI  standards 
into  this  section  might  require  highway 
departments  to  follow  some  highly 
unconventional  engineering  practices, 
such  as  having  a  sidewalk  gradient  of 
five  percent  adjoining  a  street  with  a 
gradient  of  10  percent  We  do  not  intend 
to  require  that  sidewalk  gradients  differ 
from  the  gradients  of  the  adjacent 
roadways. 

Organizations  representing  the  blind 
expressed  concern  over  the  impact  upon 
blind  people  of  “right  turn  on  red" 
programs  and  what  they  perceive  as  the 
phasing  out  of  audible  traffic  signals. 
These  concerns  were  not  addressed  by 
the  NPRM  and  are  outside  the  scope  of 
this  rulemaking. 

Subpart  E — Program  Accessibility 
Requirements  in  Spedfic  Operating 
Administration  Praams:  Mass 
Transportation 

§  27.81  Purpose.  The  substance  of  this 
section  is  unchanged  from  the  NmM. 
and  simply  states  diat  the  subpart 
implements  section  504  and  odier 
statutes  applicable  to  this  section.  The 
substance  of  the  NHIM’s  |  27.83, 
“Objective,”  has  been  merged  into  this 
Section.  Section  27.85  of  the  NPRM, 
“Scope,”  has  been  deleted  as 
unnecessary.  Section  27it7  of  the  NPRM, 
“Definitions,”  has  also  been  deleted. 

The  definitions  it  stated  have  been 
shifted  to  §  27.5  in  order  to  consolidate 
all  definitions  in  one  section. 

There  were  very  few  comments  about 
these  introductory  sections.  Two 
comments  asked  for  specific  mention 
that  the  purpose  of  the  regulation 
included  consideration  of  the  needs  of 
the  mentally  ilL  Mentally  ill  persons  are 
covered  by  the  general  definition  of 
handicapped,  and  further  mention 
appears  superfluous.  Another 
commenter  asked  that  the  “objectives” 
section  indicate  clearly  whether  existing 
Urban  Mass  Transportation 
Administration  (UMTA)  regulations  on 
the  transportation  of  elderly  and 
handicapped  persons  will  be 
withdrawn.  This  rule  supersedes  the 
existing  UMTA  regulations  (49  CFR  Part 
609, 49  CFR  613.204.  and  the  appendix  to 
49  CFR  Part  613,  Subpart  B.  on  49  CFR 
613.204),  except  that  the  requirements 
for  Transbus  remain  separate  from  tiiis 
rule  (49  CFR  609, 15(a)).  The  appendix  to 
23  CFR  Part  450,  Subpait  A,  on  planning 
for  elderly  and  handicapped  persons 
under  the  joint  UMTA-P^eral  FOghway 
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Administration  planning  regidations  will 
be  revised  to  reflect  the  requirements  of 
this  regulation.  Although  most  of  the 
advisory  information  in  that  appendix 
remains  applicable,  it  will  be  revised  to 
discuss  the  new  section  504  regulation 
and  the  fact  that  some  matters,  such  as 
wheelchair  accessibility  to  Fixed  route 
bus  systems,  are  no  longer  matters  of 
local  option. 

§  27.83  Fixed  Facilities  for  the  Public 
(Section  27.95  in  the  NPRM).  The 
changes  to  this  section,  while 
considerable,  are  editorial  in  nature. 
Paragraphs  (a),  (c),  (d),  (e)  and  (f)  have 
been  deleted  as  repetitive  of  material 
contained  in  subparts  A  and  C  of  the 
rule.  The  remaining  provisions  have 
been  renumbered  accordingly.  The  titles 
of  the  final  rule’s  paragraphs  (a)  and  (b) 
have  been  changed  to  reflect  more 
accurately  the  contents  of  the 
paragraphs.  The  contents  have  not  been 
changed  from  the  NPRM,  except  that  a 
reference  to  the  ANSI  standards  in 
paragraph  (b)  has  been  changed  to  refer 
to  §  27.67  rather  than  to  the  deleted 
paragraph  (f)  of  the  NPRM  version  of 
I  27.95. 

Most  comments  on  this  portion  of  the 
NPRM  concerned  paragraph  (a)  of  the 
NPRM,  which  has  been  deleted.  The 
comments  wanted  more  specificity  in 
the  statements  of  this  paragraph’s 
requirements  in  some  cases,  and  other 
comments  objected  to  the  paragraph’s 
provision  for  exceptions  to  accessibility 
requirements.  The  general  material  in 
this  paragraph  is  clearly  explained 
elsewhere  in  general  sections  of  the  rule; 
provisions  as  to  exemptions  are  found  in 
the  program-specific  portions  of  subpart 
E. 

Comments  on  paragraphs  (b)  and  (c) 
of  the  NPRM  (paragraph  (a)  of  the  final 
rule]  asked  for  greater  specificity, 
particularly  as  to  schedules  for 
modification  of  facilities.  Some 
commenters  thought  DOT  should  require 
a  particular  percentage  of  modification 
to  be  completed  each  year,  for  example. 
We  believe  that  the  sections  are 
sufficiently  specific  as  they  stand.  Given 
the  diversity  of  modification  tasks 
nationwide,  greater  specificity  in  this 
section  of  general  application  on 
scheduling  modifications  is  not 
desirable.  More  specificity  is  provided 
in  the  sections  on  specific  transportation 
modes. 

There  were  few  other  comments.  One 
commenter  asked  for  specific  mention  of 
curb  cuts.  We  believe  Uiose  provisions 
requiring  attention  to  the  needs  of 
handicapped  persons  in  loading, 
imloading,  and  parking  areas  are 
sufficient  to  cover  this  concern. 


The  NPRM’s  §  27.97,  which  generally 
set  forth  the  rule’s  requirements  for 
vehicles,  is  applicable  generally,  not  just 
in  subpart  E.  'Therefore,  it  has  been 
deleted  from  its  place  in  the  NPRM  and 
moved  to  subpart  C. 

§  27.85  Fixed  Route  Bus  Systems 
(Section  27.101  in  the  NPRM).  In  most 
communities,  bus  systems  provide  the 
only  fixed  route  means  of  public 
transportation.  The  accessibility  of  bus 
systems  to  the  handicapped  is  crucial  if 
handicapped  people  in  these 
communities  are  not  to  be  denied  the 
benefits  of  Federal  aid  to  urban  mass 
transportation.  Even  in  cities  with  other 
modes  of  mass  transit,  the  bus  system — 
which  normally  has  a  much  more 
comprehensive  route  structure  than  rail 
and  other  means  of  transportation — is  a 
key  to  ensuring  that  handicapped  people 
have  an  equitable  opportunity  to  use 
transportation  services. 

The  Department  has  changed  this 
section  from  the  NPRM  in  a  number  of 
ways.  The  first  of  these  changes  is  in 
subparagraph  (a)(l}(ii).  where  the 
definition  of  the  accessibility  of  bus 
systems  has  been  rewritten.  *1116 
language  of  the  NPRM — “off-peak 
frequency  service  or  half  of  the  peak 
service,  whichever  is  greater,  during  off- 
-  peak  hours  as  well  as  peak  hours’’ — was 
confusing.  For  example,  it  could  be 
interpreted  to  require  bus  systems  to 
increase  .the  frequency  of  its  off-peak 
runs,  something  that  the  Department 
never  meant  to  require.  Therefore,  the 
paragraph  now  provides  that  at  least 
one-half  of  buses  in  peak  hour  service 
must  be  accessible  in  order  to  achieve 
program  accessibility.  During  off-peak 
hours,  a  recipient  must  deploy  all  of  its 
available  accessible  buses  before  it  may 
place  inaccessible  buses  in  service. 

In  order  to  limit  the  need  to  retrofit 
existing  buses  and  to  permit  bus 
systems,  particularly  those  with  newer 
fleets,  to  spread  the  cost  of  acquiring 
accessible  buses  over  a  longer  period  of 
time,  thereby  easing  the  short-term 
expenditures  these  systems  must  make,  ‘ 
subparagraph  (a)(2)  has  been  changed  to 
extend  the  outer  time  limit  for  program 
accessibility  from  6  to  10  years.  In 
addition,  a  new  subparagraph  (a)(3)  has 
been  added  to  the  section,  providing 
that  nothing  in  the  section  shall  require 
any  recipient  to  install  a  lift  on  any  bus 
for  whidi  a  solicitation  was  issued  on  or 
before  February  15, 1977.  Manufacturers 
have  been  required  by  UMTA 
regulations  to  offer  a  wheelchair 
accessibility  option  for  all  new. 
standard,  full-sized  urban  transit  buses 
for  whiok  a  solicitation  was  issued  aft» 
ffiat  date.  Together  with  the  10-year 
period  (hviag  which  uew  accessible 


buses  can  be  purchased  to  make  a  fleet 
accessible  by  accretion,  this  provision 
will  also  help  to  limit  the  need  to  retrofit 
existing  buses  and  to  keep  recipients’ 
costs  within  reasonable  Imimds. 

Those  systems  with  older  fleets  will 
presumably  be  able  to  meet  this 
standard  in  less  than  10  years  through 
normal  bus  replacement.  All  cities  are 
likely  to  try  to  achieve  program 
accessibility  as  quickly  as  possible, 
since  $  27.97  requires  the  provision  of 
interim  accessible  transportation  during 
the  period  before  program  accessibility 
is  reached.  However,  some  systems  with 
relatively  new  fleets  may  need  the  full 
10  years  in  order  to  avoid  large  scale 
retrofitting  of  existing  buses.  The  vast 
majority  of  commenters  opposed 
retrofitting,  raising  significant  questions 
about  its  cost — effectiveness  and 
possible  effects  on  the  structural 
integrity  of  existing  buses. 

Given  the  extension  to  10  years  and 
the  revised  version  of  the  program 
accessibility  standard,  the  Department 
feels  that  the  former  provision  about 
extending  the  six-year  deadline  “by  one 
year  for  each  10  percent  above  the  50 
percent  of  the  buses  that  would  have  to 
be  accessible”  is  unnecessary. 

'Therefore,  that  provision  has  been 
deleted. 

The  final  rule  requires  that  all  new 
buses  for  which  solicitations  are  issued 
after  the  effective  date  of  the  part  be 
accessible.  In  addition,  to  avoid  the  risk 
that  a  large  number  of  procurement 
solicitations  for  inaccessible  buses 
could  be  issued  before,  the  effective  date 
of  this  regulation,  UMTA  intends  to  limit 
its  consideration  of  bus  grants  to  those 
that  provide  for  accessible  buses.  This 
paragraph’s  requirement  as  they  pertain 
to  new.  standard,  full-size  urban  transit 
buses,  will  remain  in  effect  until 
solicitations  for  those  buses  must  use 
UMTA’s  ’Transbus  Procurement 
Requirements.” 

'Ilie  requirement  that  all  new  buses  be 
accessible  will  mean  that  eventually  all 
buses  will  be  accessible.  'The 
requirement  in  paragraph  (a)  of  this 
section  (program  accessibility) -that  half 
of  the  peak  hour  bus  service  be 
accessible  is  a  minimum  level  of 
accessibility  that  must  be  achieved 
within  10  years. 

'The  bus  system  accessibility  section 
of  the  NPRM  received  numerous 
comments.  We  have  carefully 
considered  these  comments  in  writing 
the  final  rule.  ’The  comments,  and  our 
tUnking  in  respcmse  to  them,  can  be 
disoussed  most  conveniently  in  terms  of 
Uie  following  oategoriee; 

1.  Aoceasibility  in  General.  About  180 
ommnents  addreMed  the  issue  cmT 
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whether  mainUne  bus  service  should  be 
made  accessible.  About  half  diese 
comments  favored  the  concept  of 
requiring  accessibility.  Handicapped 
in^viduals  and  their  groups  were 
strongly  represented  among  die 
comments  advocating  die  reqidrement; 
transit  operators  and  state 
transpoitadon  agencies  were  heavily 
represented  among  the  comments 
expressing  die  opposing  view. 

The  comments  favoring  the 
requirement  of  accessibility  cited  the 
goal  of  incorporating  handicapped 
people  into  the  mainstream  of  society, 
providing  independent  mobility  for 
them,  permitting  diem  to  use  the  fruits  of 
their  tax  dollars,  and  avoiding  what  they 
regarded  as  the  pitfalls  of  "special 
sorvice**  paratransit  (e.g.  long  lead  times 
for  reservations,  waiting  time, 
limitations  on  type  and  length  of  trips, 
unreliability).  c5pponents  of  the 
requirement  asserted  that  the  costs  of 
accessibility  are  not  justified  by  what 
they  viewed  as  the  small  population  that 
would  probably  take  advantage  of  the 
services.  Separate  special  service  would 
do  a  better  job  for  handicapped  people 
at  a  lower  cost,  in  their  view,  aud  they 
point  to  the  difficulty  which 
handicapped  persons  may  have  in 
getting  to  and  from  bus  stops, 
particularly  in  bad  weather.  ^ 

The  Departntent  believes  that  major 
modes  of  public  transportation  should 
be  made  accessible.  In  addition,  bus 
accessibility  is  a  well-settled  DOT 
policy,  as  evidenced  by  the  Transbus 
mandate.  In  connection  with  his 
Transbus  decision  issued  on  May  19, 
1977,  Secretary  of  Transportation  Brock 
Adams  considered  in  depth  the 
arguments  for  and  against  requiring 
buses  to  be  accessible.  The  Secretary 
decided  tiben,  and  in  this  rulemaking 
reaffinns,  that  accessibility  of  buses  is 
an  important  part  of  the  Department’s 
urban  mass  transportation  policy. 

2.  Costs.  The  costs  of  making  bus 
systems  accessible  occasioned  a  great 
deal  of  comment  Many  transit  operators 
estimated  that  mainline  accessibility 
would  markedly  increase  their  annual 
operating  costs  and  cause  them  to  incur 
heavy  capital  costs.  For  example,  eight 
California  transit  systems  said  their 
annual  operating  costs  would  increase 
from  one  to  15  percent  while  they  would 
incur  additional  capital  costs  from 
around  $500,000  to  $16  million.  Most 
figures  that  were  provided  simply  added 
the  costs  of  accessible  mainline  semce 
to  present  costs.  However,  a  number  of 
comments  compared  the  prospective 
costs  of  mainline  accessible  service  to 
the  prospective  costs  of  spedal 
paratransit  service.  Some  of  these 


commenters  thought  the  costs  of  die  two 
systems  would  be  about  the  same,  or 
that  mainline  service  would  cost  less. 

The  majority,  ho%vever,  felt  that 
mainline  service  would  be  costlier. 
Summing  up  the  views  of  these 
commenters,  die  American  Public 
Transit  Association  (APTA)  estimated 
that  nationally,  anm^  operating  costa 
for  mainline  accessible  systems  would 
be  $300  million,  versus  $159  million  for 
"dial-a-ride**  paratransit  service.  Some 
smaller  transit  authorities  asserted  that 
the  costs  inherent  in  die  requirements  of 
this  regulation  would  cause  diem  to 
curtail  seriously  or  cease  operations. 

The  Department  of  Transportation  has 
looked  carefully  at  the  costs  and  has 
concluded  diat  the  costs  of  bus 
accessibility  are  likely  to  be  lower  than 
commenters  suggested.  Some  of  die 
difference  may  be  explained  by  cost 
assumptions  made  by  the  commenters, 
who  included  significant  sums  for  such 
matters  as  presumed  slowing  of  service, 
increased  cost  for  garages  (Imsed  on 
presumed  need  for  housing  greater 
numbers  of  vehicles),  increased 
insurance  costs,  need  for  additional 
personnel,  additional  training  costs,  bus 
stops  and  shelter  modifications,  and  so 
forth,  in' the  Department’s  view,  some  of 
these  assumptions  may  not  be  well 
founded.  The  costs  assigned  to  the  items 
may  be  overstated,  and  it  is  likely  that 
many  of  the  costs  would  be  incurred 
under  alternatives  other  than  program 
accessibility.  With  respect  to  cost 
comparisons  between  mainline  and 
special  services,  valid  comparisons  are 
possible  only  if  the  special  services 
involved  are  truly  comparable  (in  terms 
of  factors  such  as  trip  time,  waiting  time, 
trip  purpose  restrictions,  hours  of 
service,  etc.)  to  mainline  accessible 
service.  From  the  comments,  it  was 
difficult  to  detennine  whether  tiie 
services  proposed  as  alternatives  to 
mainline  accessibility  were  truly 
comparable.  Comments  from 
handicapped  persons  about  existing 
special  services  suggested  that  existing 
special  services  are  not  truly 
comparable. 

While  not  denying  the  reality  of 
increased  costs  for'operators,  the 
Department  is  not  persuaded  tiiat  the 
financial  impact  in  absolute  or  relative 
terms,  is  as  hi{^  as  some  commenters 
assert.  Nevertheless,  the  Department 
took  important  steps  to  mitigate  the  cost 
impact  of  the  rule.  The  stretching  out  of 
the  compliance  period  frxim  six  to  10 
years  is  one  example  of  a  change  that 
should  help  to  mitigate  costs.  In 
addition,  the  provision  tiiat  a  bus  for 
which  a  solicitation  was  issued  on  or 
before  February  15, 1977,  need  not  be 


retrofitted  with  lifts  will  result  in  some 
capital  savings  for  recipients.  This 
provision,  in  conjunction  with  the  longer 
compliance  period,  will  probably  result 
in  very  few  buses  having  to  be 
retrofitted  witii  lifts  in  order  to  reach 
program  accessibility. 

The  capital  cost  impact  of  this  portion 
of  the  regulation  will  therefore  consist 
principally  of  incremental  costs  of  lift- 
equipped  buses  over  the  costs  of 
inaccessible  new  buses.  This  cost 
appears  to  be  urithin  reasonable  bounds. 
’Ihe  marginal  increase  in  operating  costs 
is  estimated  to  average  abwt  1.3 
percent 

3.  Benefits.  The  principal  benefit  that 
this  portion  of  the  regulation  attempts  to 
confer  is  making  it  possible  for 
wheelchair  users  to  use  mainline  buses. 
A  large  majority  of  the  comments 
relevant  to  this  issue  suggested  that  the 
provision  of  this  benefit  may  not  be 
meaningful,  predicting  little  or  no 
increase  in  the  use  of  mainline  buses  by 
handicapped  persons  as  the  result  of  the 
rule.  These  commenters  cited  the 
difficulty  of  getting  from  home  to  the 
bus,  given  the  presence  of  other  barriers 
in  the  community,  as  the  biggest  reason 
for  this  predicted  lack  of  ridership. 

Other  problems  mentioned  were  the 
problem  of  transferring  to  other  routes 
when  not  all  of  the  buses  during  peak 
hours  were  accessible,  and  concern  by 
the  handicapped  about  the  safety  of 
accessible  equipment  The  minority  of 
commenters  who  believed  that 
accessibility  of  mainline  service  would 
increase  ridership  alluded  to  such 
factors  as  likelihood  of  building  up  a 
handicapped  ridership  base  w'hen 
accessible  service  was  actually 
provided,  the  probable  diversion  of 
handicapped  from  taxis  to  less 
expensive  bus  service  when  accessible 
service  became  available,  and  the 
assistance  to  bus  ridership  that  could  be 
provided  by  demand-responsive 
supplemental  service. 

Our  starting  point  for  estimating  the 
probable  benefits  to  be  gained  from 
accessible  mainline  service  is  the 
potential  market  to  be  served.  The 
"National  Survey  of  Transportation 
Handicapped  Persons’’  (1978)  performed 
for  the  Department  indicated  &at  there 
were  about  1.5  million  people  who  live 
within  a  half-mile  of  a  bus  stop  and  for 
whom  bus  steps  are  a  barrier  which 
would  prevent  them  from  using  buses. 
Given  tiie  increase  in  the  average  age  of 
the  population,  it  is  likely  that  tiie 
number  and  proportion  of  mobility- 
handicapped  people  ivill  increase, 
because  as  people  age.  the  likelihood 
that  they  may  become  mobility- 
handicapped  increases.  Not  all  these 
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people  could  get  to  a  bus  stop,  given  the 
existence  of  other  bcmiers.  The 
Department  supports  the  removal 
generally  of  barriers  to  the  mobility  of 
handicapped  {ieople,  but  is  only  in  a 
position  to  mandate  the  removal  or 
barriers  in  those  programs  to  which  it 
provides  hnancial  assistance.  However, 
actions  are  now  being  taken  to  eliminate 
these  barriers,  and  these  measures  will 
enable  more  handicapped  persons  to  use 
an  accessible  system. 

We  believe  that  the  use  of  accessible 
bus  service  by  handicapped  people  will 
increase  over  time.  Given  the  history  of 
almost  total  inaccessibility,  most 
handicapped  people  probably  do  not 
think  first  of  the  city  bus  when  they 
make  transportation  plans.  It  is 
necessary  to  create  accessible  service 
and  educate  the  public  about  it  before 
the  significant  potential  market  of 
handicapped  users  is  likely  to  ride  the 
buses  in  large  numbers.  The  Department 
is  persuaded  that,  under  this  rule,  and 
with  the  cooperation  of  transit 
operators,  mainline  bus  service  can  be 
safe,  convenient,  and  attractive  for 
handicapped  persons. 

4.  The  Use  of  Lifts.  Pending  the 
introduction  of  Transbus,  the  only 
technology  for  making  buses  accessible 
to  handicapped  people  is  the  lift  After 
the  effective  date  of  the  rule,  recipients 
may  issue  solicitations  only  for 
accessible  buses.  This  requirement  will 
not  be  a  major  policy  change  for  a 
number  of  the  nation’s  largest  bus 
systems,  including  those  serving  Los 
Angeles,  Detroit  Washington,  Seattle, 
Houston,  and  St.  Louis,  which  have 
already  decided  to  purchase  at  least 
some  accessible  new  buses.  Given  the 
provisions  of  the  final  rule,  it  should  be 
unnecessary  in  almost  all  cases  to 
retrofit  previously  purchased  buses  with 
lifts,  an  expensive  and  technically 
diHicult  process  opposed  by  the  vast 
majority  of  commenters  who  discussed 
retroHt. 

Commenters  who  opposed  the 
requirement  to  purchase  only  accessible 
new  buses  focused  on  three  main  issues. 
They  stated  that  the  use  of  lifts  would 
greatly  slow  bus  service:  that  lifts  are 
unsafe,  and  the  presence  of  some 
handicapped  persons  aboard  buses  as 
the  result  of  the  use  of  lifts  could  pose  a 
hazard  in  an  emergency  evacuation 
situation:  and  that  lift  technology  is 
unreliable  and  lifts  do  not  work 
properly.  The  case  in  point  cited  by 
exponents  of  this  final  point  is  the  St. 
Louis  bus  system,  whidi  reports  much 
trouble  with  its  lift-equipped  buses. 

With  respect  to  the  argument  that  the 
use  of  lifts  would  greatly  slow  bus 
service,  the  Department  is  somewhat 


skeptical.  While  there  may  be  some 
slowing  of  service  in  some 
circumstances,  this  problem  is  not  likely 
to  be  of  the  scope  or  magnitude 
siiggested.  Transit  systems  should,  after 
a  time,  gain  experience  concerning  the 
points  on  their  routes  where  it  is  most 
likely  that  lifts  will  be  used  on  a  regular 
basis.  Any  regular  delays  of  this  kind 
can  and  should  be  worked  into 
schedules  in  such  a  way  that  service 
disruptions  or  imdue  slowdowns  of 
service  will  be  minimal. 

The  concerns  expressed  about  safety 
went  first  to  the  fit  between  the  lift  and 
wheelchairs — lifts  might  not  be  able  to 
receive  and  "lock  onto"  all  sizes  of 
chairs,  for  example — and  second  to  the 
evacuation  of  wheelchairs  from  the  bus 
in  an  emergency.  To  the  extent  that  the 
first  problem  exists,  it  can  be  remedied 
by  the  improvements  to  the  design  and 
construction  of  new  lifts  and  remedial 
safety  devices  or  warnings  on  existing 
lifts.  With  respect  to  emergency 
evaucation,  rteipients  should  develop, 
and  train  bus  operators  in,  means  of 
expeditiously  evacuating  wheelchair 
occupants  from  buses  in  emergencies  as 
part  of  their  accessibility  programs  and 
policies.  We  feel  that  seating  in  buses 
can  be  designed  to  minimize  any 
obstruction  by  a  wheelchair  to  ^e 
evacuation  of  other  passengers. 
Obviously,  it  is  desirable  in  any 
emergency  evacuation  situation  that  the 
evacuees  be  as  mobile  as  possible,  but 
this  general  statement  is  not  a  sufficient 
reason  for  keeping  mobility-limited 
people  off  public  conveyances. 

We  are  aware  that  lifts  in  present  use 
have  experienced  technical  problems. 
Manufacturers  of  lifts  commented  that 
they  were  presently  working  to  make 
needed  improvements  in  lifts.  In 
addition,  we  believe  that  a  requirement 
for  lifts  will  create  a  much  stronger 
demand  for  lift  equipment,  whi(£  in  turn 
will  encourage  companies  with  high 
engineering  skills  and  production 
capacity  to  enter  the  market  The  result 
should  be  the  availability  of  good 
equipment  at  competitive  prices. 
Moreover,  the  time  lag  before  lift- 
equipped  buses  begin  to  arrive  on  the 
streets  in  response  to  the  rule’s  deadline 
for  orders  means  that  it  will  be  about  18 
months  from  the  effective  date  of  this 
rule  before  the  buses  are  delivered.  This 
allows  some  additional  time  for  the 
production  of  improved  lifts.  It  is  the 
Department’s  conclusion  that  lifts  are  a 
feasible  solution  to  the  problem  of 
making  buses  accessible. 

5.  Comments  Regarding  the  Transbus. 
Many  commenters  saw  t^  docket  on 
the  NPRM  as  a  forum  to  re-open  the 
Secretary  of  Transportation’s  May  1077 


decision  to  mandate  Transbus. 

Comments  both  in  favor  of  the  Transbus 
mandate  and  against  it  (or  asking  for 
delay  in  its  implementation)  were 
received.  The  Transbus  decision  was 
made  well  before  the  section  504  NPRM 
was  published,  and  stands 
independently  of  any  of  the  decisions 
made  as  part  of  the  present  rulemaking. 
’The  Transbus  decision  is  referenced  in 
the  general  requirement  of  accessibility 
made  by  this  rule,  and  is  not  subject  to 
modification  as  part  of  this  rulemaking. 
Regardless  of  the  timing  of  the 
availability  of  Transbuses,  recipients 
are  bound  by  this  final  rule  to  issue 
solicitations  only  for  accessible  buses 
after  the  effective  date  of  this  rule. 

S  27.87  Rapid  and  Commuter  Rail 
Systems.  The  NPRM’s  section  27.103, 
entitled  “Fixed  guideway  systems 
accessibility,”  dealt  with  light  rail 
systems  as  well  as  with  rapid  and 
commuter  rail  systems.  In  the  final  rule, 
light  rail  systems  are  discussed  in  a 
separate  section,  §  27.89.  The  provisions 
of  the  rapid  and  commuter  rail  portion 
of  the  rule  have  been  extensively 
revised. 

’The  new  paragraph  (a)  provides  that 
program  accessibility  in  rapid  and 
commuter  rail  systems  is  achieved  when 
a  system,  when  viewed  in  its  entirety,  is 
accessible  to  handicapped  persons, 
including  wheelchair  users.  All  stations 
must  be  accessible  to  handicapped 
persons  who  can  use  steps  (e.g.,  fully 
mobile  blind  or  hearing-impaired 
persons);  key  stations  must  also  be 
accessible  to  wheelchair  users. 

The  rule  provides  that  recipients  must 
treat  as  key  stations  those  stations 
which  meet  any  one  of  several  criteria. 

A  station  must  be  made  accessible  if  it 
is  (1)  a  transfer  point  on  a  rail  line  or 
between  rail  lines  (e.g.,  where  two 
subway  lines  cross),  (2)  a  major 
interchange  point  with  other  modes  (e.g., 
a  rapid  rail  station  serving  an  airport:  a 
subway  station  adjacent  to  a  stop 
serving  three  bus  lines;  this  criterion 
does  not  make  every  rail  station 
adjacent  to  a  bus  stop  a  key  station, 
however),  (3)  a  station  at  the  end  of  a 
line  (unless  &e  station  is  close  to 
another  accessible  station),  (4)  a  station 
serving  major  activity  centers 
(employment  or  government  centers, 
institutions  of  higher  learning,  or 
hospitals  or  health  care  fadhties),  (5)  a 
station  that  is  a  special  trip  generator 
for  sizable  numbers  of  handicapped 
persons  (e.g.,  a  station  serving  a  cluster 
of  high-rise,  high-density  apartment 
buildings  with  a  large  handicapped 
populatimi),  or  (0)  in  the  case  of  rapid 
raiL  a  station  where  passenger 


31458 


Federal  Register  /  Vol.  44.  No.  106  /  Thursday.  May  31.  1979  /  Rules  and  Regulations 


boardings  exceed  average  station 
boardings  by  15  percent. 

The  key  station  concept  was 
suggested  during  the  comment  period  as 
an  alternative  to  100  percent  station 
accessibility.  Representatives  of  the  city 
of  New  York  proposed  that  10  percent  of 
the  New  York  City  rapid  rail  stations 
would  be  an  appropriate  level  of  key 
stations.  These  discussions  focused  the 
Department’s  attention  on  the  idea  of  a 
key  station  approach,  but  further 
reflection  and  analysis  showed  that  the 
service  quality  from  a  very  low  level  of 
key  station  accessibility  as  proposed  by 
New  York  was  not  adequate.  For  this 
reason,  the  Department  has  adopted 
criteria  for  determining  what  are  key 
stations  to  ensure  that  heavily  used 
stations  and  those  that  are  trip 
generators  for  the  handicapped  will 
become  accessible.  Using  these  criteria, 
effective  rail  transportation  service  can 
be  provided  at  a  significantly  lower  cost 
than  would  be  the  case  if  all  stations 
were  required  to  be  accessible. 

For  commuter  rail  systems,  which 
serve  less  densely  populated  areas  and 
which  have  stations  spread  over  a  wider 
geographic  area  than  rapid  rail  systems, 
application  of  these  criteria  alone  might 
well  result  in  the  exemption  of  so  many 
stations  that  the  system,  viewed  in  its 
entirety,  would  not  be  accessible. 
Therefore,  an  additional  criterion  based 
on  distance  from  other  accessible 
stations  has  been  imposed  for  commuter 
rail  systems.  This  criterion  would 
identify  any  station  which  is  distant 
from  any  other  accessible  station  as  a 
key  station.  “Distant"  is  not  defined,  but 
our  intent  is  that  making  every  third 
station  accessible  would  generally 
satisfy  this  criterion. 

The  regulation  does  not  specify  a 
percentage  of  stations  that  must  satisfy 
these  criteria.  However,  a  reasonable 
estimate  is  that  application  of  these 
criteria  will  result  in  a  nationwide 
average  of  about  40  percent  of  rapid  rail 
stations  being  made  accessible,  although 
this  figure  may  be  as  much  as  60  percent 
in  some  cities. 

With  respect  to  rail  vehicles,  the 
regulation  requires  all  vehicles  to  be 
accessible  to  handicapped  persons  who 
can  use  steps  and  one  vehicle  per  train 
to  be  accessible  to  wheelchair  users. 
Paragraph  (b)  generally  requires  new 
rapid  rail  vehicles  for  which 
solicitations  are  issued  after  the 
effective  date  of  the  regulation  to  be 
accessible. 

While  49  CFR  Part  609,  UMTA’s 
regulation  governing  accessibility  of 
handicapped  persons  to  transportation, 
is  superseded  by  this  504  regulation,  the 
former  §§  609.15-609  19  should  continue 


to  be  used  by  recipients  as  guidance  for 
determining  accessibility  features  to  be 
incorporated  in  new  equipment  until 
new  guidance  on  what  specific 
accessibility  features  are  required, 
probably  in  the  form  of  an  UMTA 
circular,  is  issued.  One  accessibility 
feature  in  rapid  rail  systems — a  device 
to  close  the  gap  between  vehicle  exits 
and  station  platforms  in  order  to  make 
entering  and  leaving  the  vehicles  safe 
and  convenient  for  handicapped 
people — is  not  required  to  be  provided, 
if  needed,  until  January  1, 1983.  This 
delay  is  intended  to  permit  a  reasonable 
time  for  further  development  and  testing 
of  gap-closing  devices.  New  commuter 
rail  vehicles  for  which  solicitations  are 
issued  on  or  after  January  1, 1983,  must 
be  accessible  to  wheelchair  users.  This 
date  was  selected  in  order  to  permit  a 
reasonable  time  for  the  development 
and  testing  of  car-bome  lifts  which  may 
be  necessary  to  make  cars  accessible  in 
some  systems. 

The  regulation  also  requires  connector 
service  between  accessible  and 
inaccessible  rapid  rail  stations.  This 
service  is  intended  to  provide  at  least  a 
partial  substitute  for  the  rapid  rail 
service  between  stations  that  is 
unavailable  because  some  stations  are 
inaccessible.  The  connector  service  may 
be  provided  by  regular  bus  routes, 
special  bus  routes,  special  service 
paratransit,  or  any  other  accessible 
means  of  transportation  provided  by  a 
recipient  that  will  transport  a 
handicapped  person  from  an 
inaccessible  rapid  rail  station  to  the 
nearest  accessible  station  in  the 
person's  direction  of  travel,  or  vice- 
versa.  The  connector  service,  together 
with  accessible  rail  stations,  must 
provide  to  handicapped  persons  a  level 
of  service  reasonably  comparable  to 
that  provided  by  the  rapid  rail  system 
for  a  non-handicapped  person. 

As  an  indication  of  this  comparability, 
the  service  generally  should  avoid 
requiring  a  handicapped  person  to 
transfer  more  than  one  time  more  than  a 
non-handicapped  person  would  to  get  to 
their  destination.  This  is  not  a  Arm, 
invariable  requirement,  however.  If 
service  of  approximately  equivalent 
speed  can  be  provided,  variation  in  the 
number  of  transfers  permitted  may  be 
possible. 

It  should  be  pointed  out  that  one  way 
to  provide  adequate  connector  service 
with  accessible  mainline  buses  might  be 
route  restructing,  rather  than  the 
addition  of  new  service. 

The  timing  of  the  connector  service 
requirement  parallels  that  of  the  rapid 
rail  system  program  accessibility 
requirement.  Complete  connector 


service  must  be  in  place  within  30  years 
from  the  effective  date  of  the  regulation. 
Within  this  time  period,  there  must  be  a 
steady  build-up  of  connector  service 
that  is  coordinated  with  the  completion 
of  key  stations.  No  later  than  12  years 
from  the  rule’s  effective  date,  cormector 
service  must  provide  effective  and 
efficient  use  of  key  stations  that  have 
been  made  accessible  at  that  time. 

Subparagraph  (aj(4j  sets  the  time 
schedule  for  accomplishing  program 
accessibility  in  rapid  and  commuter  rail 
systems.  Accessibility  must  be  achieved 
as  soon  as  practicable,  but  not  later  than 
3  years  after  the  effective  date  of  the 
regulation,  except  that  this  time  limit  is 
extended  to  30  years  for  extraordinarily 
expensive  structural  changes  to,  or 
replacement  of.  existing  fixed  facilities 
needed  to'achieve  program  accessibility. 
Changes  to  accommodate  the  needs  of 
handicapped  persons  who  can  use 
steps — such  as  blind  or  hearing- 
impaired  persons — are  expected  to  be 
accomplished  within  three  years,  since 
these  changes  generally  involve  low- 
capital  expenditure  projects  and  are  not 
“extraordinarily  expensive."  The 
Department  generally  considers 
elevators  and  vehicle  lifts  to  be 
“extraordinarily  expensive”  and  has 
selected  the  extended  deadlines  to . 
permit  adequate  time  for  such 
improvements  to  be  made. 

It  is  the  policy  of  the  Department  that 
the  most  essential  key  stations  (about 
one-third  of  all  key  stationsj  be  made 
accessible  within  the  first  12  years  of 
the  program.  However,  the  Department 
has  decided  that  a  30-year  period  for 
obtaining  full  program  accessibility  is 
justified.  This  decision  was  made 
principally  on  the  basis  of  the  difficulty 
and  high  cost  of  making  needed 
structural  changes  (e.g.,  retrofltting 
existing  subway  stations  in  New  York 
City  or  Philadelphia  with  elevators). 

1110  Department  believes  that  it  is 
reasonable  to  spread  out  the  work  and 
cost  of  these  changes  over  a  relatively 
extended  period.  However,  the 
Department  intends  to  ensure,  through 
its  planning  and  grant  process,  that 
recipients  proceed  with  needed 
modiflcations  at  a  reasonable  rate.  The 
regulation  requires  that  each  recipient 
make  steady  progress  over  the  entire  30- 
year  period,  in  compliance  with  a 
required  transition  plan.  After  12  years, 
the  Department  intends  to  require  an 
assessment  at  the  national  and  local 
levels  of  the  progress  of  accessibility 
work  and  its  impact  on  ridership. 

The  time  limit  for  vehicle  accessibility 
is  five  years  from  the  effective  date  of 
the  regulation  in  rapid  rail  systems  and 
10  years  for  commuter  rail  systems  for 
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extraordinarily  expensive  changes  to,  or 
replacement  of,  existing  vehicles.  Less 
expensive  changes  in  rolling  stock,  to 
make  the  vehicles  accessible  to  and 
usable  by  handicapped  persons  who  can 
use  steps,  must  still  be  made  within 
three  years. 

The  Department  is  aware,  as  many 
commenters  have  pointed  out,  that 
carrying  out  this  section  will  be  costly. 
The  Department  estimates  that  over  die 
30-year  compliance  period,  achieving 
program  accessibility  in  rapid  rail 
systems  will  cost  about  $1  billion.  This 
estimate  covers  capital  costs  for  fixed 
facilities  and  vehicles,  incremental 
operating  costs,  and  connector  service 
which  does  not  make  any  use  of 
mainline  accessible  bus  routes,  and 
assumes  that  a  national  average  of  40 
percent  of  stations  will  be  made 
accessible.  The  actual  cost  will  be  lower 
to  the  extent  that  cities  are  able  to  use 
mainline  accessible  bus  lines  for 
connector  service,  thereby  saving  some 
of  the  cost  of  a  complete,  separate 
connector  service  system.  The  30-year 
compliance  cost  for  commuter  rail 
systems,  also  assuming  that  about  40 
percent  of  stations  are  made  accessible, 
will  be  about  $290  million.  The  30-year 
compliance  period  will  enable  recipients 
to  spread  these  costs  over  a  long  period, 
so  as  to  make  them  easier  to  bear. 

Many  commenters  who  discussed 
accessibility  for  rapid  rail  systems 
favored  accessibility.  The  majority  of 
the  comments  from  handicapped 
persons  and  their  groups  favored  a 
shorter  deadline  for  program 
accessibility — 12  or  20  years — than  the 
30  year  deadline  chosen  by  the 
Department.  The  Department 
understands  this  view;  handicapped 
people  have  already  waited  a  long  time 
for  the  removal  of  transportation 
barriers.  The  Department  believes, 
however,  that  it  must  take  care  to 
mandate  only  what  can  be 
accomplished  practically  by  recipients 
and  by  the  Department.  The  key  station 
concept  received  support  in  the 
comments  both  from  transit  operators 
and  groups  representing  the 
handicapped. 

With  respect  to  rapid  rail  vehicles, 
two  rapid  rail  system  operators 
expressed  concern  about  the  vehicle/ 
platform  gap  problem.  This  problem  is 
addressed  by  the  rule's  provision  for 
gap-closing  devices  in  cars  for  which 
solicitations  are  issued  on  or  after 
January  1, 1983.  Other  comments 
mentioned  the  need  for  some  interior 
refitting  of  vehicles;  the  timing  of  this 
refltting  will  depend  on  its 
extensiveness  and  cost.  As  the  rule 
provides,  accessibility  (including 


interior  refitting)  that  is  not 
extraordinarily  expensive  must  be 
accomplished  within  three  years. 

Most  operators  commenting  on  the 
NPRM  supported  a  “local  option** 
concept,  in  which  each  operator  or  local 
government  would  select  the  mix  of 
transit  services  best  suited  to  provide 
mobility  for  handicapped  persons. 

There  is  room  for  considerable  local 
planning  in  carrying  out  this  regulation, 
with  respect  to  plaiming,  connector 
service,  and  determination  of  some  key 
stations.  However,  the  concept  of  local 
option  as  expressed  by  many 
commenters  is  inconsistent  with  the 
assurance  of  providing  program 
accessibility  which  section  504  and  the 
HEW  guidelines  require. 

As  with  bus  systems,  comments 
questioned  the  likelihood  of  significant 
use  of  accessible  rail  systems  by 
handicapped  riders.  Present  experience 
is  scanty.  Systems  which  are  partly  or 
wholly  accessible,  such  as  San 
Francisco's  BART  and  Washington, 
D.C.'s  Metro,  report  relatively  small  but 
growing  numbers  of  handicapped  users 
of  their  station  elevators.  It  is 
reasonable  to  believe  that  these 
numbers  will  increase  as  more 
accessible  buses  begin  to  feed  into  the 
rail  systems  and  as  other  barriers  to  the 
movement  of  handicapped  people  are 
eliminated.  While  it  is  clear  that 
awareness  of  the  existence  of  accessible 
transit  must  increase  and  other  barriers 
must  decrease  before  the  full  potential 
for  handicapped  ridership  could  be 
realized,  it  is  also  clear  that  there  is  a 
currently  imtapped  market  for  transit 
service  which  accessible  systems  are 
capable  of  serving.  It  should  also  be 
pointed  out  that  accessible  systems  may 
make  the  use  of  public  transit  more 
convenient,  and  consequently  more 
attractive,  for  many  people  who  are  not 
handicapped. 

*rhe  range  of  comments  concerning 
commuter  rail  was  quite  similar  to  that 
concerning  rapid  rail.  One  difference 
concerned  what  most  transit  operators 
commenting  regard  as  the  unique  nature 
of  commuter  rail,  which  runs  on  track 
also  used  by  other  rail  traffic  This,  the 
operators  said,  poses  problems  for  them. 
Increasing  the  time  a  conunuter  train 
needs  to  stay  at  a  station  in  order  to 
pick  up  handicapped  passengers  may 
disrupt  schedules  for  other  trains. 
Moreover,  in  high-platform  stations, 
there  may  be  a  considerably  larger  car/ 
platform  gap  than  in  rapid  rail  stations. 
Also,  the  fact  that  commuter  rail 
systems  operate  in  areas  of  lower 
population  density  means  that  relatively 
few  handicapped  riders  are  likely  to  use 
accessible  service. 


It  is  probable  that  the  niunber  of 
handicapped  passengers,  like  the 
number  of  passengers  in  general,  is 
likely  to  be  lower  for  commuter  rail  than 
for  rapid  rail.  However,  there  sire  fewer 
public  transportation  options  for  people 
living  in  areas  served  by  commuter  rail 
than  for  people  in  more  densely 
populated  areas.  This  makes  making  the 
accessibility  of  commuter  rail  even  more 
important  for  those  people.  ' 

The  key  station  provisions  of  the  rule 
should  improve  the  ratio  of  costs  to 
benefits  for  commuter  rail  operations.' 

As  with  other  modes  of  transportation, 
however,  the  Department's  decisions  in 
the  commuter  rail  area  cannot  be 
exclusively  tied  to  cost-benefit  analysis. 
The  human  value  of  providing 
accessible  transit  services  to  all  persons 
must  weigh  heavily  in  the  decision. 
Sophisticated  traffic  management 
techniques  should  permit  schedules  of 
commuter  trains  and  freight  trains  which 
share  relatively  few  lines  to  be  arranged 
so  that  the  commuter  trains  can  safely 
pick  up  handicapped  passengers  without 
unduly  delaying  other  traffic. 

Commuter  rail  systems  differ.  Some 
have  high  platform  stations  flush  with 
car  entry  level.  Others  have  entry  from 
groimd  level.  Others  have  combinations 
of  both.  What  the  rule  requires  is 
accessibility,  not  any  pafticular 
technique  for  achieving  accessibility,  if 
a  system  has  mostly  hi^  platform 
stations  flush  with  car  entry  level,  it 
might  modify  its  other  stations  along  the 
same  lines,  thus  obviating  any  need  to 
equip  its  rolling  stock  or  stations  with 
lifts.  On  the  other  hand,  so  long  as  train 
entry  areas  are  accessible  to 
han^capped  persons,  a  system  may 
provide  access  to  its  vehicles  with  lifts 
and  avoid  modifying  most  platforms. 
Platform/train  gaps  could  be  closed  by 
automatic  equipment  extending  from 
cars  or  by  “gangplank”  devices  either 
carried  on  the  train  or  stored  in  the 
station  and  operated  by  train  or  station 
personnel.  Where  it  is  most  appropriate 
for  commuter  rail  vehicles  to  become 
accessible  through  the  use  of  lifts,  the 
January  1, 1983,  solicitation  date  plus  the 
approximately  two-year  period  between 
order  and  delivery  gives  recipients  and 
manufacturers  sufficient  time  to  develop 
and  deploy  new  technology. 

Other  comments  on  the  commuter  rail 
section  of  the  rule  paralleled  the  rapid 
rail  comments  concerning  the  key 
station  concept,  the  merits  of 
accessibility  as  a  goal,  and  “local 
option.”  The  Department's  thinking  on 
these  issues  is  the  same  as  in  the  rapid 
rail  area,  with  the  exception  that  one  of 
the  criteria  used  for  determining  which 
stations  are  key  stations  in  rapid  rail 
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systems — stations  boarding  15  percent 
more  passengers  than  the  system 
average — ^is  not  applicable  to  commuter 
rail  systems. 

S  27.89  Light  Rail  Systems.  This 
section,  which  treats  rail  (trolley) 
systems  separately  from  commuter  rail 
and  rapid  rail  systems,  is  new.  The 
general  accessibility  requirement  for 
light  rail  systems,  like  that  for  other 
modes,  is  that  a  system,  when  viewed  in 
its  entirety,  must  be  accessible  to 
handicapped  persons,  including 
wheelchair  users. 

The  requirement  for  station 
accessibility  is  similar  to  that  for  rapid 
rail.  All  stations  must  be  accessible  to 
handicapped  persons  who  can  use  steps, 
and  key  stations  must  be  accessible  to 
wheelchair  users.  Key  stations  are 
generally  defined  by  many  of  the  same 
criteria  used  for  rapid  and  commuter  rail 
key  stations,  and  the  rationale  for  the  . 
key  station  concept  discussed  in 
connection  with  rapid  and  commuter 
rail  systems  applies  to  light  rail  stations 
as  well.  Relatively  low-capital  changes 
to  be  made  to  stations  or  vehicles  are 
expected  to  be  made  within  three  years. 
The  three-year  general  time  limit  is 
extended  to  20  years  for  extraordinarily 
expensive  structural  changes  to,  or 
replacement  of,  existing  fixed  facilities 
and  vehicles  necessary  to  achieve 
program  accessibility. 

It  is  important  to  note  that  light  rail 
vehicles  stop  not  only  at  Rxed-facility 
station,  but  also  at  street  stops.  We 
intend  the  key  station  criteria  to  apply 
only  to  fixed-facility  stations.  Street 
stops  need  not  be  considered  as  key 
stations,  because  these  stops  will  be 
accessible  in  many  cases,  when  lift- 
equipped  vehicles  are  deployed.  Street 
stops  do  not  need  to  be  changed 
structurally  imder  this  section.  However, 
once  light  rail  vehicles  are  equipped 
with  lifts,  it  is  likely  that  wheelchair 
users  will  be  able  to  enter  and  leave  the 
vehicles  at  many  street  stops. 

The  vehicle  accessibility  requirement 
for  light  rail  is  similar  to  that  for  buses. 
All  vehicles  must  be  accessible  to 
handicapped  persons  who  can  use  steps. 
At  least  half  of  the  vehicles  in  peak-hour 
service  must  be  accessible  to  wheelchair 
users. 

During  off-peak  hours,  the  accessible 
vehicles  must  be  used  before 
inaccessible  vehicles  can  be'used.  The 
discussion  of  the  rationale  for  the  bus 
accessibility  requirement  applies  to  the 
light  rail  vehicle  accessibility 
requirement  of  this  section.  New  light 
rail  vehicles  for  which  solicitations  are 
issued  on  or  after  January  1, 1983,  must 
be  accessible  to  handicapped  persons, 
including  wheelchair  users. 


The  final  requirement  of  the  section  is 
that  after  12  years,  light  rail  operators 
must  submit  to  the  Department  a  report 
on  the  progress,  cost  and  benefits  of  the 
accessibility  program.  As  with  rapid  and 
*  commuter  rail  systems,  operators  are 
expected  to  make  steady  and 
reasonable  progress  throughout  the  20- 
year  program  period  toward  the  goal  of 
program  accessibility,  with  the  most 
essential  work  being  done  first. 

However,  imtil  the  Department’s  study 
of  light  and  commuter  rail  accessibility, 
as  mandated  by  section  321(b)  of  the 
Surface  Transportation  Assistance  Act 
of  1978,  is  completed,  we  foresee  no 
need  for  movement  beyond  the  planning 
phase.  Section  321(b)  directs  the 
Secretary  to  make  an  evaluation  of  the 
light  and  commuter  rail  modes  to 
determine  ways  of  making  and  the 
desirability  of  making  such  modes 
accessible  to  handicapped  persons.  The' 
Secretary  is  directed  to  report  to 
Congress  the  results  of  ^his  evaluation 
by  January  30, 1980,  together  with  his 
recommendations  for  legislation 
necessary  to  clarify  or.  change  Federal 
laws  or  provisions  pertaining  to  light 
and  commuter  rail  accessibility. 

The  Department  estimates  that  the 
capital  cost  of  making  light  rail  systems 
accessible  would  be  about  $47.7  million 
if  all  stations  were  made  accessible.  If 
the  key  station  criteria  result  instead  in 
forty  percent  of  stations  being  made 
accessible,  the  capital  cost  would  be 
reduced  to  about  $25  million. 

As  a  number  of  commenters  pointed 
out,  the  biggest  problem  in  making  light 
rail  systems  accessible  is  the  present 
unavailability  of  lifts  for  light  rail 
vehicles.  UMTA  has  initiated  research 
to  assist  in  developing  a  lift  for  light  rail 
vehicles.  Based  on  present  development 
schedules,  the  Department  expects  a 
prototype  lift  for  light  rail  vehicles  to  be 
developed  by  the  end  of  1980.  It  is 
probable  that  another  year  will  be 
required  before  a  safe  and  reliable  lift 
can  be  marketed.  It  is  with  this 
development  timetable  in  mind  that  the 
Department  does  not  require  recipients 
to  order  only  new  vehicles  that  are 
accessible  until  January  1. 1983.  This 
schedule  gives  reasonable  leeway  for 
development  and  testing  before  transit 
systems  must  order  trolleys  with  lifts  or 
other  accessibility  features. 

Comment  from  groups  representing 
handicapped  persons  favored  the 
accessibility  mandate  for  light  rail 
systems:  transit  opera tors<  while 
pointing  out  problems  associated  with 
lift  costs,  in  several  cases  did  not  appear 
to  oppose  accessibility.  Only  one 
comment,  which  favored  the  idea,  dealt 
with  the  key  station  concept.  Some 


transportation  agencies  requested  that 
accessibility  be  a  matter  of  complete 
local  option  but,  for  the  same  reasons 
discussed  in  connection  with  buses  and 
rapid  and  commuter  rail  systems,  the 
Department  did  not  adopt  this 
suggestion.' 

It  should  be  pointed  out  that  in  light 
rail  cities  which  also  have  bus  systems, 
it  is  likely  that  the  bus  systems,  once 
they  are  accessible  and  given  proper 
routing,  should  in  most  cases  be  able  to 
meet  interim  accessible  transportation 
requirements  until  the  light  rail  system 
becomes  accessible. 

§  27.91  Paratransit  Systems.  (Section 
27.105  in  the  NPRM).  This  section 
requires  that  where  paratransit  systems 
exist,  they  shall  be  operated  so  as  to  be 
accessible,  when  viewed  in  their 
entirety.  Where  new  vehicles  must  be 
purchased  or  structural  changes  made  to 
attain  program  accessibility,  the 
purchases  or  changes  must  be  made 
within  three  years  from  the  effective 
date  of  the  regulation!  Automobiles  may 
be  used  by  transit  operators  or  other 
service  providers  as  one  form  of 
paratransit  vehicle.  They  are  accessible 
to  many  handicapped  persons,  including 
many  wheelchair  users.  However, 
automobiles  are  not  accessible  to  some 
handicapped  persons  (for  example, 
persons  who  use  battery-powered 
wheelchairs  that  cannot  be  folded  and 
carried  in  an  automobile  trunk  or 
backseat).  Thus,  the  section  requires 
that  each  paratransit  system  operate 
enough  accessible  paratransit  vehicles 
to  provide  approximately  the  same 
measure  of  service  to  handicapped 
persons  who  need  such  vehicles  as  is 
provided  to  other  persons.  A  higher  fare 
may  not  be  charged  just  because  the 
handicapped  person  needs  a  vehicle 
with  a  level-change  mechanism. 

In  paragraph  (b),  the  requirement 
concerning  the  purchase  of  new  vehicles 
has  been  altered  somewhat  from  the 
NPRM.  New  vehicles  purchased  after 
the  effective  date  of  the  regulation  must 
be  accessible,  unless  the  system  will 
continue  to  meet  the  section's  general 
program  accessibility  standard  even 
though  the  new  vehicle  or  vehicles 
purchased  are  not  accessible.  For 
example,  if  a  paratransit  system  has 
enough  accessible  vehicles  to  meet  all 
demands  for  service  by  handicapped 
persons,  and  the  requirement  of 
generally  equal  service  to  handicapped 
riders  is  met,  all  new  vehicles  purchased 
for  the  system  need  not  be  accessible. 

No  part  of  these  regulations  is 
intended  to  discourage  door-to-door 
paratransit  services  or  programs  that 
help  handicapped  travelers  directly 
through  user  subsidies  or  other  methods. 
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Our  intent  is  to  increase  overall  travel 
opportunities  of  handicapped  persons 
by  fostering  program  accessibility  in 
addition  to  any  current  or  planned 
specialized  services  available  from  a 
variety  of  sources.  Recipients  are 
encouraged  but  not  required  to  provide 
supplemental  service  to  handicapped 
persons  who  cannot  reach  transit 
facilities,  use  accessible  vehicles,  or 
travel  &t)m  transit  stops  to  their 
destinations. 

The  Department  received  a  great 
many  comments  dealing  with 
paratransit  as  a  supplement  or 
alternative  to  mainline  accessibility  for 
handicapped  persons.  The  NPRM, 
however,  did  not  propose  anything  with 
respect  to  paratransit  except  that 
paratransit  systems,  where  they  exist, 
must  be  accessible.  This  provision  of  the 
NPRM  has  been  retained.  Under  this 
section  of  the  final  rule,  no  one  is 
required  to  provide  paratransit  service. 
The  cost  of  making  the  paratransit 
service  that  is  provided  fully  accessible 
should  not  be  overwhelming,  given  that 
much  paratransit  service  is  already 
aimed  at  serving  handicapped  persons. 

Some  commenters  suggested  the 
inclusion  of  specific  varieties  of 
paratransit  service  (e.g.,  taxis)  in  the 
definition  of  paratransit  (whi^  has  been 
moved  to  the  general  delations  section, 
S  27.5).  If,  through  arrangements  with 
taxi  operators,  recipients  are  providing 
paratransit  services  by  taxi,  then  taxis 
are  included  under  this  section,  and  the 
system  must  achieve  program 
accessibility.  Specific  schemes  for 
providing  paratransit,  such  as  transit 
agency  subsidies  of  taxi  fares;  are  not 
mandated  by  this  regtilation. 

S  27.93  Systems  Not  Covered  by 
SS  27.85-27.91  (Section  27.107  of  the 
NPRM).  The  substance  of  this  provision 
has  been  changed  slightly  from  the 
NPRM.  The  Administrator’s  authority 
has  been  clarified  to  indicate  that  it 
relates  to  the  program  accessibility 
requirements  of  this  section.  In  addition, 
some  service  quality  criteria  for 
alternative  seiVice  under  subparagraph 

(b)  have  been  added  to  ensure  that  it 
will  be  useful  to  handicapped  persons. 

There  were  a  variety  of  comments  on 
this  section.  One  commenter  suggested 
that  "trackless  trolleys"  (e.g.,  electric 
buses  using  overhead  wire  power 
sources)  be  considered  as  buses  rather 
than  dealt  with  under  this  section.  It  is 
unnecessary  to  include  trackless  trolleys 
explicitly  under  the  bus  section. 
Accessibility  requirements  for  these 
vehicles,  which  share  many  of  the 
characteristics  of  buses  and  some  of  the 
characteristics  of  light  rail  vehicles,  are 
best  able  to  be  handled  under  this 


section,  which  gives  the  UMTA 
Administrator  Ae  flexibility  to  tailor  the 
timing  of  program  accessibility  to  the 
requirements  of  the  vehicles.  TYackless 
trolleys  are  a  relatively  rare  kind  of 
vehicle  in  this  country;  it  is  better  to 
deal  with  them  throu^  the 
Administrator’s  discretion  under  this 
section  than  to  attempt  to  fit  them  into  a 
section  covering  anodier  kind  of  vehicle. 

Some  commenters  asked  for  more 
specific  treatment  of  the  requirements 
for  ferry  boat  accessibility.  Like 
trackless  trolleys,  ferries  make  up  a 
rather  small  portion  of  recipients’  transit 
programs.  Under  these  circumstances,  it 
was  not  thought  advisable  to  prescribe 
specific  requirements  for  ferries  in  this 
regulation.  The  general  requirement  of 
accessibility  and  the  UMTA 
Administrator’s  discretion  in  applying 
timing  requirement  are  suitable  to  the 
task. 

§  27.95  Program  Policies  and 
Practices.  (Section  27.99  in  the  NPRM). 
'The  purpose  of  this  section  is  to  identify, 
for  the  use  of  recipients  and  other 
OTganizations  involved  in  transportation 
planning,  key  areas  of  concern  affecting 
the  provision  of  services  to  handicapped 
persons.  This  section  reflects  the 
concept  that  public  transportation 
services  require  more  than  facility  and 
vehicle  accessibility  if  they  are  to  be 
predictably,  conveniently,  and  safely 
used  by  handicapped  travelers.  This 
section  is  not  intended  to  prescribe 
detailed  requirements  for  the  results  of 
the  planning  process.  It  would  be 
inadvisable  for  DOT  to  attempt  to 
formulate  uniform,  national 
requirements  in  each  of  these  program 
areas.  ’The  local  planning  process  should 
have  the  flexibility  to  work  ouf  solutions 
that  are  consistent  with  local  problems 
and  conditions.  At  the  same  time,  the 
identified  program  areas  are  important 
enough  everywhere  that  the  Department 
wants  all  recipients  to  deal  with  them  in 
the  planning  process. 

The  activities  required  by  this  section 
are  the  responsibility  of  each  recipient 
providing  transportation  service.  Many 
related  activities  should  be  coordinated 
and  conducted  jointly  by  several 
recipients,  MPO’s,  State,  or  other 
institutions.  Recipients  which  have  not 
already  done  so  must  start  to  modify 
their  barrier-related  policies  and 
practices  on  the  effective  date  of  this 
rule.  Most  changes  are  expected  to  be 
completed  while  the  transition  plan  is 
being  prepared,  as  provided  in  §  27.11  of 
this  part,  but  three  years  are  provided 
because  of  the  extent  of  the  possible 
changes  that  recipients  may  identify. 

Paragraph  (a)  has  been  rewritten  to 
say  that  program  policies  and  practices 


that  prevent  systems  fit)m  achieving 
program  accessibility  must  be  modified 
as  soon  as  possible  but  no  later  than 
three  years  after  the  effective  date  of 
this  part  ’This  three-year  period  prevails 
over  the  one-year  period  of  S  27.11(c)(2) 
with  respect  to  mass  transit  systems. 

Several  policy  and  practice  reforms 
merit  illustration  to  make  the  meaning 
clear.  Supplemental  guidance  will  be 
issued  later  by  UMTA,  as  needed. 

Item  1.  Safety  and  emergency  policies 
and  procedures  should  cover  the  routine 
transporting  of  persons  with  differing 
disabilities,  so  that  the  passengers’ 
safety  will  be  assiured. 

Item  4.  Intermodal  coordination 
should  be  effectively  established  among 
multiple  services  offered  by  a  single 
recipient,  between  each  recipient  and 
other  transit  and  paratransit  providers, 
and  between  recipients  and  other 
transportation  institutions  and  modes 
(e.g.,  Amtrak,  highway  departments). 

Item  5.  Coordination  with  agencies 
and  institutions  that  provide  or  support 
transportation  services  on  behalf  of  the 
disabled  should  ass\ire  effective 
integration  of  their  facility  locations, 
operations,  and  transportation  servioes. 

Item  6.  Cmnprehensive  maikating 
^ould  be  integrated  with  the  required 
preparation  and  implementation  of  the 
teansition  plan.  Marketing  should  at 
least  provide  public  information  about 
accessible  transportation  services. 

Several  specific  marketing  activities 
should  be  conducted  and  described  in 
the  transition  plan,  such  as: 

(a)  An  assessment  of  each  operating 
recipient’s  management  organization 
and  resources  to  assure  effective 
marketing; 

(b)  Examinations  of  the  feasibility  of 
concepts  such  as  a  local  transit  broker, 
or  subsidies  to  users; 

(c)  Periodic  publication  of  reports  (at 
the  regional  or  State  level)  describing 
accessible  facilities  and  services  (e.g., 
housing,  education,  commerce)  and 
existing  and  planned  accessible 
transportation  services;  and 

(d)  Establishment  of  mail  or  telephone 
systems  that  provide  disabled  persons 
with  effectively  the  same  or  better 
information  service,  ticket  purchase 
service,  or  other  services  available  to 
the  general  public  (e.g.,  TTY  for  hearing- 
impaired  persons). 

Item  7.  New  or  renewed  leases  and 
rental  agreements  for  facilities  or 
vehicles  should  be  restricted  to  vehicles 
and  facilities  the  use  of  which  is 
consistent  with  program  accessibility. 

Item  8.  Recipients  should  provide  for 
participation  of  existing  private  and 
public  operators  and  public  paratransit 
service  providers  to  assure  maximum 
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feasible  opportunities  to  provide  the 
desired  services  Recipients.  MPO’s, 
and/or  State  or  regionel  agencies  should 
seek  assistance  In  their  planning  from 
existing  public  and  pnvate  operators. 
Recipients.  MFC's, States,  or  regional 
agencies  should  *  r&Xstn  current 
inventories  of  exsting  transit  or 
paratransit  providers  to  assist  them  in 
their  planning  and  to  be  considered  in 
providing  the  services.  The  plan  for 
implementing  these  objectives  should  be 
induded  in  the  transition  plan. 

Item  9.  Reforms  to  permit  and 
encourage  accessible  services  should 
include,  but  not  be  limited  to,  actions 
which  remove  or  modify  unnecessary  or 
inappropriate  restrictions  on  types  of 
taxicab  service,  insurance  coverage,  or 
entry-exit  requirements  on  the  providers 
of  accessible  transportation  services. 

The  approximately  100  comments 
discussing  this  section  generally  favored 
its  provisions.  The  bulk  of  these 
comments  spoke  to  the  13  specific 
provisions  of  paragraph  (b).  suggesting 
that  DOT  mandate  various  speclHc 
requirements  under  the  items.  For 
example,  some  commenters  asked  DOT, 
under  subparagraph  (b)(2),  to  establish 
minimum  standards  for  training  of 
recipient  personnel.  DOT  believes  that 
these  13  areas  are  subjects  of  concern 
for  the  local  planning  process 
concerning  which  the  Department’s 
commitment  to  encouraging  flexibility  in 
local  planning  is  best  served  by 
avoiding  uniform  nationwide  standards. 

Some  commenters  said  that  the 
section  should  specifically  assign 
certain  of  the  planning  tasks  to 
recipients.  MTO’s,  and  States, 
respectively,  since  many  of  the  tasks 
seemed  to  fall  into  program  areas 
traditionally  handled  by  each  of  these 
entities.  The  Department,  however, 
prefers  to  encourage  flexibility  in  the 
planning  process.  We  believe  that,  in 
each  area,  the  various  parties 
themselves  should  divide  the  labor  as 
best  they  see  fit.  This  approach  is  more 
satisfactory,  in  our  view,  than  a  uniform, 
national  delegation  of  functions  by  DOT 
to  different  planning  bodies. 

Other  commenters  criticized  the 
section  for  raising  problems  without 
suggesting  how  to  solve  them.  As 
mentioned  above,  DOT  believes  that  in 
order  to  deal  with  planning  concerns  in 
the  context  of  the  many  and  varied  local 
conditions  affecting  the  provision  of 
services  required  by  this  rule,  local  and 
regional  planning  agencies  are  best 
served  by  having  more  discretion  in  the 
planning  process. 

S  27.97.  Interim  Accessible 
Transportation  (Section  27.109  in  the 
NPRh^.  This  section  has  been  changed 


and  expanded  significantly  from  the 
NPRM.  The  key  requirement  of  the 
section  is  that  no  later  than  three  years 
after  the  effective  date  of  the  rule,  each 
recipient  whose  system  has  not 
achieved  program  accessibility  shall 
provide  or  ensure  the  provision  of 
interim  accessible  transportation  for 
handicapped  persons  who  could 
otherwise  use  the  system  if  it  were 
accessible.  This  interim  transportation 
must  continue  to  be  provided  imtil 
program  accessibility  is  achieved. 

The  standards  for  interim  accessible 
transportation  are  to  be  developed  by 
the  recipient  in  cooperation  with  the 
advisory  group  of  representatives  of 
handicapped  persons  and  must  be  set 
forth  in  the  recipient's  transition  plan. 
The  advisory  group  should  be  carefully 
selected  to  be  representative  of  the  local 
community  of  handicapped  persons. 
Subject  to  the  funding  level  available 
under  this  section.  wUch  was  set  up  to 
enhance  the  funds  available  for 
permanent  accessibility,  the  interim 
accessible  transportation  service  must 
be  available  within  the  recipient's 
normal  seivice  area  and  during  normal 
service  hours.  To  the  extent  feasible,  the 
service  should  also  be  unrestricted  as  to 
trip  purpose  and  be  comparable  to  the 
recipient's  mainline  service  with  respect 
to  combined  wait  and  travel  time, 
transfer  frequency,  and  fares.  The 
service  must,  to  the  extent  feasible,  be 
available  to  all  handicapped  persons, 
including  those  who  cannot  transfer 
from  a  wheelchair  and  those  who  use 
powered  wheelchairs;  waiting  lists  that 
would  consistently  exclude 
handicapped  persons  who  have 
qualified  or  registered  for  the  service 
should  not  exist. 

The  standards  for  interim  service 
derive  generally  from  illustrations  of 
interim  accessible  transportation 
contained  in  Appendix  A  of  the  NPRM. 
Within  these  general  standards,  the 
precise  standards  for  service  are 
required  to  be  developed  by  the 
recipient  in  cooperation  with  the  Ideal 
advisory  group  composed  of 
representatives  of  local  handicapped 
persons  and  their  groups. 

In  order  to  ensure  an  adequate  level 
of  financial  support  for  this  service,  a 
recipient  must  spend  each  year  an 
amount  equal  to  two  percent  of  the 
financial  assistance  it  receives  under 
section  5  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
If  the  recipient  does  not  receive  section 
5  funds,  then  it  must  spend  two  percent 
of  the  mass  transportation  assistance  it 
does  receive  from  the  Department  The 
Department  will  periodically  assess  the 
two  percent  requirement  in  light  of 


experience  to  see  if  it  is  adequate  to 
meet  the  criteria  for  interim  service. 
Additionally,  a  recipient  may  spend  a 
lower  amount  during  any  year  when 
UMTA  finds  that  the  local  advisory 
committee  of  representatives  of  the 
handicapped  established  to  work  with 
the  recipient  on  interim  accessible 
transportation  matters  has  agreed  that 
the  service  provided  at  the  lower 
expenditure  is  adequate.  Expenditures 
to  meet  the  two  percent  requirement  are 
in  addition  to  expenditures  to  make  the 
recipient’s  fixed  route  bus  system  or  rail 
system  accessible. 

Until  these  requirements  are  met,  the 
annual  element  of  the  urbanized  area’s 
transportation  improvement  plan  (TIP) 
must  exhibit  a  reasonable  level  of  effort 
in  programming  projects  or  project 
e^ments  to  benefit  handicapped 
persons  who  cannot  otherwise  use  the 
recipient’s  transportation  system. 
Programming  projects  and  project 
elements  involving  an  expenditure  equal 
to  two  percent  of  the  urbanized  area's 
section  5  funds  (from  either  UMTA  or 
other  sources)  will  be  considered  a 
reasonable  level  of  effort.  Where  it  can 
be  shown  that  other  approaches  are 
equally  or  more  likely  to  lead  to  program 
accessibility  and,  where  needed,  to 
interim  accessible  transportation,  these 
other  approaches  may  also  be 
acceptable. 

In  areas  served  by  rail  systems,  the 
requirements  of  this  section  will  be  met 
if  the  bus  system  has  achieved  program 
accessibility  and  the  bus  system  serves 
the  inaccessible  portions  of  the  rail 
system. 

The  recipient,  working  with  the  MPO, 
is  responsible  for  attempting  to 
coordinate  all  available  special  services 
and  programs  in  order  to  ensure  the 
provision  of  service  meeting  the 
standards  of  this  section.  Ihe  regulation 
does  not  require  the  recipient  to  provide 
the  required  level  of  special  services 
entirely  on  its  own;  the  services  it 
provides,  together  with  the  services 
provided  by  other  organizations  and 
coordinated  by  the  recipient  and  the 
MPO,  should  be  used  in  reaching  the 
standards  of  this  section. 

In  deciding  what  types  of  Resources 
should  be  devoted  to  interim  service, 
recipients  may  want  to  consider 
whether  the  most  cost-effective 
approach  may  be  to  achieve  program 
accessibility  in  their  fixed  route  bus 
system  as  soon  as  possible. 

The  comments  from  handicapped 
persons,  their  groups,  and  some  transit 
industry  commenters  were  generally 
favorable  with  respect  to  the  standards 
for  interim  service  proposed  in  the 
Appendix  to  the  NPRM.  Consequently, 
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making  available  funds  to  reimburse 
costs  for  handicapped  persons  or  their 
representatives  to  participate  effectively 
in  the  consultative  process. 

Certain  recipients  with  existing 
inaccessible  rapid  rail  systems — ^New 
York  City  Iransit  Authority,  Chicago 
Transit  Authority,  Massachusetts  Bay 
Transportation  Authority,  Greater 
Cleveland  Regional  Transit  Authority, 
and  Southeastern  Pennsylvania 
Transportation  Authority — are  subject 
to  an  additional  requirement  if  they  are 
granted  a  waiver.  *^ey  must  agree  to 
spend  each  year  (or  ensure  that  other 
UMTA  recipients  in  the  urbanized  area 
spend)  an  amount  equal  to  at  least  five 
percent  of  the  urbaidzed  area's  capital 
and  operating  funds  under  section  5  of 
the  UHian  Mass  Transportation  Act  of 
1964,  as  amended,  on  &e  alternative 
service. 

This  five  percent  requirement  is 
designed  to  guarantee  an  adequate 
minimum  level  of  funding  for  alternative 
service  in  those  cities  with  the  largest 
inaccessible  existing  rapid  rail  systems. 
The  cost  of  making  these  five  systems 
accessible  would  be  higher  than  in  other 
systems  and  the  cost  of  providing  an 
alternative  service  substantially  as  good 
as  or  better  than  that  which  would  have 
been  provided  in  the  absence  of  a 
waiver  will  probably  be  higher  as  well. 

It  should  be  pointed  out  that  the  five 
percent  figure  is  a  floor,  not  a  ceiling.  It 
may  be  necessary  for  a  recipient  to 
spend  more  than  the  equivalent  of  five 
percent  of  its  area’s  section  5  funds  to 
meet  the  "substantially  as  good  as  or 
better  than"  standard  for  alternative 
service. 

On  the  other  hand,  this  requirement 
need  not  apply  to  relatively  small  rapid 
rail  systems.  It  would  be  impractical  to 
ask  a  smaller  system  to  spend  or  ensure 
the  expenditure  of  five  percent  of  a  large 
urbanized  area's  section  5  funds 
because  a  waiver  has  been  granted.  If  a 
smaller  system  obtains  a  waiver,  it  still 
must  make  arrangements  for  alternative 
service  substantially  as  good  as  or 
better  than  fiiat  which  would  have  been 
provided  had  the  system  been  made 
accessible^ 

The  stringent  requirements  of  this 
section  ensure  that  only  meritorious 
requests  for  waiver  will  be  granted.  It . 
should  be  noted  that  the  section  requires 
that  alternative  services  "will  be”  as 
good  as  or  better  than  those  which 
would  have  been  provided  by  the 
waiver  requirement.  Recipients  do  not 
have  to  show  that  the  alternative 
services,  at  the  time  the  petition  is 
submitted,  are  equivalent  to  the  services 
that  would  have  been  provided  when 
program  accessibility  for  the  rail  system 


in  question  had  been  achieved.  Rather, 
the  recipient  must  demonstrate  to  the 
Secretary’s  satisfaction  that  within  the 
period  established  for  program 
accessibility,  or  a  shorter  time 
established  by  the  Secretary  in  his  or 
her  reasonable  discretion,  die 
appropriate  level  of  service  will  be 
established.  The  required  alternative 
service  may  be  proidded  by  any  mode  or 
combination  of  modes,  includi^ 
accessible  mainline  buses  and  special 
service  paratransit. 

The  Department  will  judge  whether 
the  alternative  service  is  adequate  by 
looking  at  how  the  service  responds  to 
certain  criteria.  With  respect  to  the 
service  area,  the  system  must  serve  at 
least  all  stations  of  the  rail  system,  and 
it  must  also  be  available  during  the 
same  hours  as  the  accessible  system 
would  be  available.  There  must  be  no 
restrictions  on  trip  purposes,  and  fares 
for  the  same  station-to-station  trip  must 
be  equivalent  to  those  that  would  apply 
if  the  rail  system  waiver  were  not 
granted.  Travel  aids  and  companions  of 
handicapped  travelers  must  be 
accommodated.  Combined  wait  and 
travel  time,  transfer  frequency  and 
availability  of  the  service  to  all 
handicapped  persons  who  would  be 
served  by  an  accessible  system  must  be 
made  equivalent  to  the  maximiun 
feasible  extent,  and  any  differences 
must  be  explained  in  writing  in  the 
transition  plan.  Recipients  are  strongly 
encouraged  to  provide  service  in  a  way 
that  allows  handicapped  and  non¬ 
handicapped  passengers  to  ride 
together. 

Concerning  who  must  be  served  by 
the  alternative  service,  our  intention  is 
that  the  service  be  available  to  at  least 
those  handicapped  persons  who  would 
have  used  the  rail  system  if  it  had  been 
made  accessible  but  who  now  will  not 
be  able  to  use  that  system  because  of 
the  waiver.  Recipients  must  adopt 
reasonable  and  carefully  considered 
methods  of  estimating  the  demand  for 
alternative  service. 

Recipients  should  begin  to  provide 
this  alternative  service  at  the  earliest 
possible  date,  but  in  any  event  no  later 
than  the  date  on  which  accessible 
service  could  reasonably  have  been 
provided  at  any  two  key  stations  that 
presented  no  technological  or  other 
significant  barriers  to  completion.  Ihe 
alternative  service  should  show  steady 
improvement  in  quality  over  time  to 
reflect  the  increasingly  improved  service 
that  would  have  been  offered  by  an 
accessible  system. 

In  requesting  a  waiver,  recipients 
must  identify  and  provide  satisfrctory 
evidence  from  operators  and  from  local 


sources  of  funding  that  will  ensure  that 
the  alternative  service  will  in  fact  be 
available. 

\  27.101  J^eriod  After  Program 
Accessibility. 

This  new  section  treats  the  question 
of  recipients'  obligations  after  they  have 
achieved  program  accessibility  in  their 
systems.  In  addition  to  complying  with 
other  sections  of  this  regulation,  mass 
transit  recipients  must  continue  to  use 
their  best  efforts  to  coordinate  special 
services. 

S  27.103  Transition  Plan.  (Section 
27.89  in  the  NPRM).  The  mass 
transportation  portion  of  this  regulation 
requires  the  various  modes  of  urban 
mass  transit  to  be  made  accessible  to 
handicapped  persons  over  periods 
ranging  from  three  to  30  years.  In  most 
respects,  many  systems  are  not  now 
accessible.  Care^  plaiming  will  be 
required  in  order  to  "get  from  here  to 
there"  in  an  expeditious  and  orderly 
way.  The  purpose  of  this  section  is  to 
provide  a  tool — the  transition  plan — 
which  will  be  useful  to  recipients, 
planning  agencies,  and  the  public  as 
they  decide  how  to  achieve  program 
accessibility. 

Several  important  features  of  this 
section  should  be  noted.  Only  one 
transition  plan  in  each  urbanized  or 
nonurbanized  area  receiving  financial 
assistance  for  mass  transit  must  be 
submitted.  Hiis  plan  will  cover  all 
modes  in  areas  having  more  than  one 
kind  of  mass  transit  service.  The  plan  is 
developed  once,  and  covers  the  entire 
period  of  time  leading  to  program 
accessibility.  However,  the  plan  must  be 
refined  and  reappraised  periodically  to 
ensure  that  it  continues  to  provide 
adequately  for  transportation  facilities 
and  services  that  can  be  used  effectively 
by  handicapped  persons.  In  urbanized 
areas,  the  Metropolitan  Planning 
Organization  (Kn*0)  is  principally 
responsible  for  preparing  the  transition 
plan,  in  cooperation  with  State  and  local 
officials  and  operators  of  publicly 
owned  mass  transportation  services.  In 
other  areas,  local  elected  officials,  in 
cooperation  with  transit  operators  and 
the  State,  have  this  responsibility. 

The  transition  plan  for  areas  which 
have  existing,  inaccessible  rapid  rail 
systems  are  due  to  be  submitted  to  tiie 
Urban  Mass  Transportation 
Administration  (Ul^A)  18  months  after 
the  effective  date  of  this  regulation.  AU 
other  transition  plans  are  due  one  year 
from  the  effective  date  of  the  regulation. 
However,  urbanized  areas  with 
inaccessible  rail  systems  other  than 
rapid  rail  may  extend  the  one-year 
period  to  18  months,  upon  an  adequate 
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showing  of  need.  Transition  plans  will 
be  reviewed  expeditiously  by  UMTA 
and  approved  or  disapproved.  The 
longer  period  allowed  for  the 
submission  of  transition  plans  in  areas 
with  existing,  inaccessible  rapid  rail 
systems  reflects  the  greater  complexity 
of  the  planning  process  concerning  such 
systems. 

The  detailed  contents  of  die  transition 
plan  are  spelled  out  in  paragraph  (c)  of 
this  section.  Generally  speaking,  die 
plan  must  relate  which  facilities  and 
equipment  have  to  be  modified  to 
achieve  program  accessibility  in  each 
transportadon  mode,  what  these 
modifications  will  be  in  each  case,  what 
schedule  will  be  followed  to  make  the 
changes,  who  will  be  responsible  for 
carrying  out  the  changes,  how  existing 
services  will  be  coordinated  to  improve 
service  to  handicapped  persons,  how 
much  the  changes  will  cost  and  where 
the  money  will  come  fivm,  how  the 
planners  have  involved  the  community 
in  developing  the  planned  changes,  and 
what  the  planners  have  to  say  in 
response  to  substantive  concerns  which 
arose  in  public  hearings  on  the  plan. 

Some  commenters  said  that  the 
content  requirements  and  apparent 
purposes  of  the  transition  plan  and  the 
annual  status  report  overlapped.  The 
final  rule  distin^shes  between  the 
purpose  of  the  transition  plan  as  a 
program  for  achieving  accessibility  and 
the  status  report  as  principally  a 
progress  report  on  compliance  with  the 
schedule  defined  in  the  transition  plan. 

Conunenters,  particularly  from  small 
cities,  indicated  that  the  level  of  detail 
in  the  transition  plan  should  be  flexible 
to  account  for  substantial  variations  in 
the  magnitude  and  complexity  of  local 
accessibility  issues.  This  comment  is 
acknowledged  and  repolved  with  the 
addition  of  the  concept  of  “appropriate 
level  of  detail”  in  §  27.103(b)(3).  The 
Department  clearly  recognizes  that  the 
transition  plan  in  a  bus-only  dty  of 
75,000  will  be  much  less  complicated 
than  the  plan  in  a  major  metropolitan 
area  with  several  modes  of  public 
transportation  and  numerous  and  . 
complex  route  structures. 

A  number  of  commenters,  particularly 
from  MPOs  and  transit  operators, 
questioned  the  respective  roles  of  the 
MPO  and  transit  operator  in  developing 
the  transition  plan.  The  respective  roles 
of  the  MPO  and  transit  operator  should 
be  determined  locally  through  the 
cooperative  process  (though  the  MPO 
has  overall  “direction"  of  the  planning 
effort).  There  is  one  important  difierence 
between  ttie  normal  planning  process 
and  the  requirements  of  this  regulation. 
Section  27.103(b)(5)  mandates  greater 


involvement  of  the  recipients  in  the 
plannipg  process  titan  23  CFR  Part  450, 
UMTA’a  planning  regulation. 

In  order  to  clarify  tiie  requirements  of 
the  transition  plan,  language  had  been 
added  to  8  27.103(c)(3)  stating  that  the 
plan  should  document  phasi^  criteria, 
indicate  which  projects  or  improvements 
are  needed  to  meet  the  three-year 
requirements,  and  set  appropriate 
benchmarks  for  longer-term  efforts. 

The  largest  numbw  of  commenters  on 
the  transition  plan  section  of  the  NPRM 
addressed  the  deadline  for  submission 
of  the  plan  (July  1, 1980,  in  the  NPRM). 
Some  commenters  asked  for  shorter 
deadlines  while  others  asked  for  more 
time.  We  believe  that  the  one  year  or  18 
month  deadlines  provide  reasonable 
periods  within  wfoch  the  local  planning, 
decisionmaking  and  programming  can 
be  accomplished  to  produce  an  effective 
transition  plan.  We  have  also  added  the 
concept  of  periodic  plan  refinement 
(which  is  similar  to  that  for  the  overall 
transportation  planning  process  in  23 
CFR  Part  450)  to  allow  for  appropriate 
details  to  be  added  to  the  transition  plan 
after  the  initial  deadline  (see 
§  27.103(d)(3)). 

8  27,105  Annual  Status  Report 
(Section  27.91  in  the  NPRM).  This 
section  requires  the  submission  of 
information  which  will  provide  a  basis 
for  compliance  determinations.  Very 
few  comments  were  received  regardhig 
this  section.  Most  were  supportive  of  the 
proposed  section.  Some,  however,  were 
concerned  about  the  manner  in  which 
the  status  report  would  relate  to  the 
transition  planning  requirement  of 
§  27.103,  the  compliance  planning 
requirement  of  8  27.11(cK2)  and  (3),  and 
the  annual  element  of  the 
Transportation  Improvement  Program 
(TIP).  The  section  has  been  revised  to 
simplify  and  clarify  the  requirement  for 
an  annual  status  report  The  principal 
requirement  is  to  provide  a  summary  of 
the  recipient's  accomplishments  and 
activities  for  meeting  the  schedule  of 
improvements  in  the  area's  approved 
transition  plan. 

The  section  also  provides  that  the  first 
annual  transition  plan  shall  include 
copies  of  the  three  compliance  planning 
items  listed  in  8  27.11(c)(3).  Sulraequent 
annual  status  reports  must  reflect  any 
changes  made  as  a  result  of  the 
requirement  of  8  27.11(c)(2)(v)  for 
reviewing  and  updating  compliance 
planning  periodically. 

The  compliance  procedures  described 
in  Subpart  F  of  this  part  provide  the 
basic  mechanism  for  ensuring 
compliance  with  the  requirements  of  this 
part  Those  procedures  include  on-site 
compliance  reviews  where  appropriate. 


UMTA  will  also  review  compliance  «vith 
this  part  as  a  basis  for  performing 
planning  certifications  (described  in  23 
CFR  450.122)  and  program  approvals 
(described  in  23  450.320).  Failure  to 

prepare  and  implement  transition  plans 
and  to  meet  accessibility  requirements 
of  this  part  may  result  in  program 
disapproval  or  disapproval  of 
applications  for  UMTA  capital  or 
operating  assistance. 

UMTA  will  make  an  annual 
determination  of  compliance  with  this 
part  either  in  conjunction  with  the 
certification  and  program  reviews  or  as 
status  reports  are  transmitted  to  UMTA. 
For  nonurbanized  areas,  a  similar 
determination  will  be  made  as  part  of 
the  application  review  process.  A 
determination  of  compliance  will  be 
based  upon  a  determination  of 
satisfactory  progress  toward 
implementing  the  requirements  of  this 
part,  includi^  the  schedules  and 
benchmariks  specified  in  the  transition 
plan.  This  determination  will  provide  a 
basis  for  UMTA  to  certify  the  planning 
process  and  approve  prefects  contain^ 
in  the  annuaj  element  of  the 
transportation  improvement  program, 

8  27.107  Community  Participation. 
(Section  27.93  in  the  NPRM).  This 
section  of  the  NPRM  has  b^n  changed 
in  a  few  minor  respects.  Its  effective 
implementation  will  depend  upon  the 
good  faith  actions  of  the  parties 
concerned  and  the  Department’s 
monitoring  activities.  The  section  has 
been  revised  to  include  subheadings,  to 
emphasize  that  the  participation 
mechanisms  shall  ensure  a  continuing 
consultation  process  (as  is  emphasiz^ 
in  other  sections  of  this  part,  e.g., 
compliance  plaiming,  8  27.11(c)),  to 
indicate  the  need  for  adequate  notice 
before  a  required  hearing,  and  to 
emphasize  that  it  specifically  applies 
only  to  recipients  whose  systems  are 
covered  by  Subpart  E. 

The  intent  of  8  27.107  is  to  ensure 
significant  involvement  of  those  most 
concerned  and  knowledgeable  about 
accessible  transportation  in  the  planning 
and  implementation  of  such 
transportation.  Efforts  should  include  as 
many  diverse  interests  as  possible  in 
order  to  assure  obtaining  all  the 
information  necessary  to  develop  a 
viable,  accessible  system.  The 
regulation  lists  the  interests  whose 
participation  must  be  sou^t 
While  as  much  use  as  possible  should 
be  made  of  the  area's  already 
established  community  participation 
procedures,  the  special  nature  of  the 
accessibility  programs  requires  a 
special,  iden^able  effort  in  community 
participation.  Due  to  tiie  mobility 
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problems  of  the  transportation 
handicapped,  special  mechanisms  may 
have  to  be  developed  to  ensure  the 
involvement  of  future  consiuners  of  the 
accessible  services.  Such  mechanisms 
could  include  conference  call  meetings, 
providing  special  transportation  to 
meetings,  developing  materials  to  be 
understood  by  the  blind  or  the  hard  of 
hearing,  or  meetings  and  discussions  via 
television  with  telephone  responses.  The 
section  requires  recipients  to  ensure 
participation  by  handicapped  persons; 
this  requirement,  of  course,  can  be  met 
only  when  the  recipient's  public 
meetings,  conferences  and  workshops 
are  held  in  accessible  buildings. 

The  U.S.  Department  of 
Transportation  publication  “Effective 
Citizen  Participation  in  Transportation 
Planning"  (1976)  pOT-FH-11-8514)  and 
the  booldet  “Barrier  Free  Meetings:  A 
Guide  for  Professional  Associations" 
(American  Association  for  the 
Advancement  of  Science,  1515 
Massachusetts  Avenue,  N.W., 
Washington,  D.C.  20005]  are  useful 
resources  which  agencies  responsible 
for  planning  and  implementation 
activities  may  wish  to  consult. 

Many  comments  were  received 
concerning  this  section.  They  were 
generally  supportive  of  the  section.  The 
majority,  however,  suggested  language 
to  be  added  to  assure  effective 
participation  of  and  consultation  with 
handicapped  persons  and  groups.  Many 
commenters  raised  a  concern  regarding 
the  term  “adequate"  in  connection  with 
citizen  participation  procedures,  which 
was  perceived  as  being  vague  and 
indeHnite.  In  the  context  of  the 
explanations  to  planners  provided  by 
this  preamble,  we  believe  this  general 
term  is  sufficient  and  that  it  will  not  lead 
to  abuse. 

Subpart  F— Enforcement 

This  subpart  sets  forth  the  procedures 
by  which  the  Department  of 
Transportation  will  enforce  the 
requirements  of  the  other  subparts  of  the 
regulation.  The  enforcement  procedures 
are  closely  modeled  on  the  Department's 
enforcement  procedures  for  Title  VI  of 
the  Civil  Rights  Act  of  1964,  as  §  85.5  of 
the  HEW  guidelines  requires.  While 
some  details  of  the  enforcement 
procedures  of  the  final  rule  differ  from 
those  of  49  CFR  Part  21,  the 
Department's  Title  VI  regulation,  the 
substance  of  the  section  504 
enforcement  procedures  is  essentially 
the  same  as  that  of  the  Title  VI  rule. 

One  chanse  has  been  made 
throughout  the  regulation.  The  NPRM 
vested  compliance  functions  in  the 
Director  of  the  Office  of  Environment 


and  Safety.  After  further  study,  the 
Department  has  concluded  that  some  of  ' 
these  functions,  particularly  concerning 
the  handling  of  complaints,  should  be 
vested  in  the  Director  of  the  Office  of 
Civil  Rights.  The  Office  of  Civil  Rights 
handles  complaints  under  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  has 
considerable  experience  in  investigating 
and  responding  to  complaints. 

Delegation  of  the  complaint  function  and 
other  enforcement  functions  will  be 
made  by  the  Secretary  in  an  internal 
directive.  Reflecting  this  future  change 
in  the  Department's  assignment  of 
enforcement  functions,  the  rule  now 
refers  to  “the  responsible  Departmental 
official”  rather  than  to  any  specific 
official. 

§  27.121  Compliance  Information.  This 
section  requires  recipients  to  cooperate 
with  and  assist  the  responsible 
Departmental  official  in  compliance 
matters,  to  keep  records  and  submit 
compliance  reports  to  the  official,  to 
permit  the  official  access  to  information 
relevant  to  compliance,  and  make 
information  about  the  Department's 
section  504  program  available  to  the 
public.  It  is  unchanged  from  the  NPRM. 
Several  commenters  suggested  that  the 
recordkeeping  and  paperwork  burdens 
of  this  section  were  excessive.  Other 
commenters  felt  that  not  only 
information  about  the  Department's 
section  504  program,  but  also  the 
recipients’  records,  should  be  required 
to  be  made  available  to  the  public. 

The  recordkeeping  and  reporting 
requirements  of  this  section  are  virtually 
identical  to  those  imposed  on  recipients 
by  Part  21.  The  experience  of  the 
Department  and  recipients  under  Title 
VI  suggests  that  requirements  of  this 
nature  are  reasonable.  With  respect  to 
the  public  availability  of  information, 
we  do  not  believe  it  is  necessary  to 
require  public  access  to  recipients’ 
records.  The  performance  of  recipients 
in  carrying  out  the  most  important 
requirements  of  the  rule — providing 
accessible  buses  or  elevators  in  rail 
stations,  for  example — is  fully  open  to 
view.  Other  provisions  of  the  rule,  such 
as  those  concerning  transition  plans  and 
requests  for  waiver,  include  public 
hearing  and  consultation  requirements. 
Potential  complainants  are  not  likely  to 
need  extensive  additional  documentary 
information  before  ffling  a  complaint. 

All  relevant  documentary  information 
will  become  part  of  the  record  in  any 
complaint  proceeding,  ensuring  that  it 
will  be  properly  considered. 

S  27.123  Conduct  of  Investigations. 
With  one  exception,  this  section  is 
unchanged  from  the  NPRM.  The  change 
Is  the  additicm  of  language  providing 


that  the  responsible  Departmental 
official  will  begin  the  enforcement 
process  if  he  or  she  finds  “reasonable 
cause  to  believe”  that  there  is  a  failure 
to  comply.  This  language  was  added  to 
remove  ffie  possibility  of  confusion  over 
the  nature  of  the  official’s  finding  at  this 
stage  of  the  procedures.  Experience  in 
the  Title  VI  program  has  shown  that 
recipients  fi'equently  misunderstand 
letters  stating  that  die  Departmental ' 
Office  of  Civil  Rights  has  determined 
that  they  are  in  noncompliance, 
incorrectly  believing  that  a  final 
determination  has  been  made.  This 
stage  of  the  procedure  is  akin  to  a 
“probable  cause”  finding,  and  the 
additional  language  is  intended  to 
clarify  this  fact 

The  statement  in  paragraph  (d)  that 
“the  matter  is  resolved  by  informal 
means  whenever  possible”  is 
particularly  important.  This  regulation  is 
compliance-oriented.  When  there  is  a 
failure  to  comply,  the  Department  plans 
to  work  with  Uie  recipient  to  bring  it  into 
compliance.  The  conciliation  process  is 
the  focus  of  this  compliance  effort.  The 
Department  fully  supports  the  concept, 
expressed  elsewhere  in  this  subpart, 
that  resort  to  administrative  or  other 
sanctions  is  warranted  only  when 
compliance  cannot  be  secured  by 
voluntary  means. 

Several  commenters  suggested  that 
persons  or  groups  outside  the 
Department,  such  as  local  groups  of 
handicapped  persons,  local 
governments,  or  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  should  have  partial  or  total 
responsibility  for  conducting  compliance 
reviews  and  complaint  investigations. 
The  Department  believes  that  while  all 
of  these  and  other  groups  can  play  an 
important,  informal  role  to  ensure  that 
recipients  comply  and  to  bring  to  the 
Department’s  attention  any  failures  to 
comply,  it  is  preferable  to  leave  the 
official  compliance  review  and 
complaint  investigation  functions  in  the 
Department. 

One  commenter  asked  for  specific 
provision  for  pre-award  reviews.  The 
section  504  compliance  status  will  be 
taken  into  consideration  by  operating 
elements  of  the  Department  when 
recipients  apply  for  grants.  In  many  of 
the  Department’s  grant  programs, 
recipients  must  satisfy  Ae  Department 
that  they  are  in  cmnpliance  before 
grants  (e.g.  UMTA  grants  for  capital  or 
operating  expenses)  are  awarded.  Under 
these  circumstances,  mandatory  pre¬ 
award  reviews  are  onaeoeasary. 

Nothing  in  the  regulatioD  jmhibits  pre¬ 
award  reviews,  however,  and  they  may 
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be*  scheduled  when  the  Department 
believes  tlu^iu  tu  lie  uftefnl. 

One  M’lnmenter  suKr^csled  brutideniiiK 
this  bectiou's  pruhibitiun  on  retidiation 
and  m.iKiudatiun  to  cover  retaliation  fur 
cu(;;p!airitd  Tiled  under  other  laws 
coiii.i  riling  diticriiuinalion  because  of 
handicap.  '»i'e  believe  that  it  is  unwise 
tu  att»;nipt  to  extend  the  jurisdiction  of 
the  Department's  startion  504  rules  to 
cover  violations  of  other  authorities. 

1 27. 125  Compliance  Procedure.  This 
section's  administrative  sanction 
procedure,  as  sei  forth  in  the  NPRM,  is 
changed  in  three  ways.  Subparagraph 
(b)(l)(iij  has  been  changed  to  specify 
that  the  express  Tinding  on  the  record  of 
noncompliance  is  to  be  made  by  the 
Secretary.  Subparagraph  (b)(l](iii), 
w'hlch  required  the  Secretary  to  approve 
of  fund  cutoff  actions,  has  been 
eliminated  in  view  of  the  change  to 
subparagraph  (bHl)(ii).  which  assigns  to 
the  Secretary  the  responsibility  of  taking 
these  actions  in  the  first  place.  The 
procedure  is  otherwise  the  same  as  in 
the  NPRM. 

Two  commenters  expressed  the 
concern  that  a  mechanism  for  ensuring 
speedy  treatment  of  complaints,  such  as 
a  deadline  for  resolving  complaints  or  a 
provision  for  a  private  right  of  court 
action  after  a  certain  amount  of  time  has 
passed,  should  be  Included  in  this 
section.  Given  the  emphasis  which  the 
regulation  and  Department  of 
Transportation  policy  places  on 
resolving  noncompliance  informally, 
measures  which  have  the  effect  of 
forcing  the  Department  and  recipients 
into  a  confrontation  over  the  imposition 
of  sanctions  before  the  possibilities  of  a 
negotiated  agreement  have  been 
exhausted  appear  inappropriate.  For  this 
reason,  we  did  not  adopt  these 
comments. 

Another  commenter  asked  that  this 
section  be  brought  closer  to  Title  VI 
procedures  by  involving  the  Secretary 
more  directly  in  compliance  decisions 
and  by  requiring  a  report  to  Congress 
similar  to  that  provided  for  in  Title  VI 
matters  by  49  CFR  21.13(c).  The  first  of 
these  comments  has  been  adopted,  and 
the  Secretary  is  charged  with  the 
responsibility  of  mal^  the  on-the- 
record  noncompliance  finding  necessary 
for  the  termination  of  Federal  funds.  Tbs 
legislative  report  requirement,  however, 
is  present  in  the  'Dtle  VI  regulations 
because  of  a  statutory  reqi^ment  (42 
U.S.C.  2000d-l)  which  has  no  equivalent 
in  section  504.  Hicrufore,  it  is  not 
nixessary  to  include  this  requirement  in 
tli<  section  604  rcgulatioiL 

1 27.127  Hearingt.  There  were  four 
changes  to  this  s^on.  The  first  change 
involves  the  complainant  who,  under  the 


Ni’KM.  HUS  inudt*  a  party  tu  Uie 
proceedings.  This  provision  was 
iiicunsistunt  with  Title  VI  piticedures,  in 
which  only  the  Department  and  the 
applicant  oi  recipient  are  parties  to  the 
infunnal  lesulutiun  and  hearing 
processes.  In  ordi^  to  be  consistent  with 
Title  VI  protedures,  and  to  avoid  the 
possibility  of  unwieldly  three-party 
negotiations  and  hearings,  the 
complainant  has  been  deleted  as  a 
party.  The  complainant  will  have  the 
opportunity,  as  complainants  presently 
have  under  Title  VL  of  presenting 
information  and  views  to  the 
responsible  Departmental  official. 

I'he  second  t^ange  involved  adding 
language  to  subparagraph  (a)(2)  to 
specify  the  procedure  to  be  followed  in 
cases  in  which  an  applicant  or  recipient 
has  waived  its  right  to  a  hearing.  VVlien 
the  h  sating  is  waived,  the  responsible 
Departmental  official  and  the  applicant 
or  recipient  may  also  place  information 
and  arguments  into  the  record. 

The  other  two  changes-  were  the 
substitution  of  “responsible 
Departmental  offidaT'  for  the  word 
''Department**  in  paragraphs  (c)  and  (d). 
This  change  is  intend^  to  clarify  the 
roles  of  actors  in  the  hearing  process. 
The  responsible  Departmental  official, 
as  with  the  applicant  or  recipient, 
appears  as  a  party  in  the  hearing.  The 
official's  role  should  be  distinguished 
from  that  of  the  **Department*'  which, 
through  the  decision  of  the  Secretary, 
will  take  action  on  the  basis  of  the 
record  developed  at  the  hearing. 

Relatively  few  comments  were  made 
on  this  section.  One  commenter  asked 
that  the  convenience  of  the  complainant 
be  considered  in  determining  the 
location  of  hearings.  This  factor  will  be 
taken  into  considoratton.  although  it 
need  not  be  made  part  of  the  relation. 
Another  conunenter  suggested  ^t  the 
complainant  and  its  witnesses  be 
reimbursed  for  travel  and  expenses. 
Since  the  complainant  will  not  be  a 
party  to  the  hearing,  this  suggestion  waa 
not  adopted. 

f  27.129  Decisions  and  Notices.  The 
Department  has  revised  this  section  in 
the  interests  of  clarity  and  better 
administrative  procedure.  There  are  two 
principal  chanm.  First,  administrative 
due  process  is  best  served  where  the 
enforcement  and  decision-making 
functions  of  an  aMncy  are  clearly 
separated.  Therefore,  the  responsible 
Departmental  official's  role  is  delineated 
as  enforcement  Hie  official  initiates 
enforcement  proceedings  and 
participates  as  a  party  in  the 
proceedings.  The  authority  to  decide 
whether  to  find  noncompliance  and 
impose  administrative  sanctions  la 


reserved  to  the  Secretary.  This 
reservation  of  authority  prevents  any 
confusion  between  the  “prosecutor**  and 
“judge'*  roles  in  this  type  of  proceeding. 
Moreover,  it  is  highly  likely  that  any 
matters  that  are  unable  to  be  settled 
informally  will  be  sufficiently  important 
and  controversial  to  merit  direct 
decision  by.the  Secretary. 

Second,  the  NPRM  permitted 
alternative  administrative  procedures  to 
be  employed.  Once  a  hearing  was 
convened  and  an  administrative  law 
judge  selected,  the  judge  could  either 
make  what  is  called  an  “initial'*  decision 
(which  becomes  final  upon  approval  by 
the  Secretary  unless  a  party  raises 
exceptions  to  it)  or  make  what  is  called 
a  “proposed"  or  “recommended'* 
decision  (which  is  a  non-binding 
recommendation  to  the  decisionmaker 
upon  which  the  parties  may  comment). 
&ch  of  these  paths  for  decision 
contained  differing  procedural  details. 

To  simplify  this  structure,  the  final  rule 
provides  that  the  administrative  law 
judge  makes  a  reconunended  decision, 
upon  which  the  responsible 
Departmental  official  and  applicant  or 
recipient  may  comment,  and  that  Ilia 
Secretary  makes  the  final  decision.  Wa 
are  considering  including  a  similar 
simplification  in  the  Deportment's  Tilla 
VI  procedures,  which  are  currently  being 
revised  by  the  DeparUnenL 

As  a  result  of  t^sa  alterations, 
paragraphs  (a)  and  (c)  have  been 
shortened  by  omitting  references  to  the 
“initial  decision"  procedure.  Paragraphs 
(b),  (d)  and  (e)  have  been  rewritten  to 
provide  for  decisions  by  the  Secretary, 
rather  than  by  the  responsible 
Departmental  officiaL  Paragiaph  (a), 
which  provided  for  approvid  by  ^ 
Secretary  of  decisions  by  the  officiaL  Is 
no  longer  needed  and  has  been  dolatad. 

The  “subsequent  proceedings" 
provision  (paragrapr  (f)  in  ina  final  ndal 
has  been  changed  in  response  to  several 
public  comments.  One  comment 
recommended  that  the  rule  provide 
procedures  to  govern  post-termination 
hearings:  the  r^e  now  provides  that  tiia 
hearing  procedures  of  ii  27.127  and 
27.129,  with  certain  exceptions,  apply  to 
these  hearings.  Another  comment  noted 
that  the  NPiUd,  in  contrast  with  lha  Title 
VI  regulations,  said  that  sanctions 
“majT  rather  than  "shall"  remain  in 
effect  while  a  post-termination 
proceeding  is  pending.  The  rule  now 
says  “shall’*.  In  addition,  consistent  with 
the  clarification  of  the  role  of  the 
Secretary,  the  necessity  of  the 
Secretary's  approval  of  the  lestoration 
of  fundii^  is  stated  explidtiy  in 
subparagraphs  (1)  and  (2). 
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In  cohsiderdtion  of  the  foregoing,  a 
new  Part  27  of  Title  40  is  added  to  the 
Ck)(le  of  Federal  Regulations,  as  set  forth 
below. 

Iiisued  ill  VVitbhiiiglim.  D  C.  on  May  25. 

1U7». 

Brock  Adams, 

Sfi  rvtury  of  Tninaporlulion. 

Appendix 

Correspondence  Supporting  Compliance 
With  Section  85.4(b)  of  the  HEW 
Guidelines 

in  accordance  with  Section  85.4(b)  of 
the  Guidelines  issued  by  the  Department 
of  1  ieullh.  Education,  and  Welfare 
(HEW)  for  the  implementation  of 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  the  Department  of 
Transportation  (DOT)  submitted  a 
proposed  final  rule  with  respect  to 
Section  504  to  HEW  on  April  2, 1070.  On 
May  24, 1070,  the  Secretary  of  HEW 
advised  the  DOT  that  the  DOT  Section 
504  Hnal  rule  "complies  with  the  HEW 
standards  and  guidelines."  The  April 
2nd  and  May  24th  letters  are  set  forth 
below. 

Ttte  Secretary  of  TraaeporUtloa, 

Washington.  D.C..  Aprit,  2. 1979. 

Hoe.  Joseph  A.  Califano,  Jr.. 

Secretary  of  Health,  Eduoatkm,  and  Walfan, 
Washington.  D.C. 

Dear  Joe:  1  am  forwarding  to  you  the 
Department  of  Transportation's  proposed 
final  regulations  to  Implement  SMtion  504  of 
the  Rehabilitation  Act  of  1973.  Following  your 
review  under  Section  g5.4(b)  of  your 
Department's  Guidelines,  1  will  publish  the 
final  DOT  regulations  in  the  Federal 
Register. 

As  you  know  from  our  discussions,  this 
document  represents  the  culmination  of  an 
extensive  public  comment  period  and  a 
thorough  review  by  my  staff  and  myself.  1 
believe  the  program  in  these  regulations  will 
provide  effective  transportation  service  for 
handicapped  persons  in  conformity  with  the 
HEW  Guidelines.  The  program  also  gives 
local  officials  and  citizens  an  important  role 
in  shaping  the  local  response  to  the 
regulations,  within  the  context  of  Federal 
standards  that  ensure  that  the  handicapped 
will  benefit  from  significantly  improved 
service. 

I  firmly  believe  the  program  is  a  reasonable 
and  cost-effective  approach  to  the 
implementation  of  Action  604  for  the  nation's 
transportation  systems. 

Sincerely. 

Brock  Adams. 

Enclosure 

The  Secretary  of  Health.  Education,  end 
Welfare. 

Washington,  D.Cu  May  24. 1979 
Hon.  Brock  Adams, 

Secretary  of  Transportation,  Washington, 
D.C. 


Dear  Brock:  I  have  reviewed  your  proposed 
final  regulation  implemeniiiig  section  504  of 
the  Rehabilitation  Act  of  1973.  You  hud 
submitted  your  regulations  to  me  on  April  3. 
lU7tf.  pursuant  to  my  responsibiliiiiisi  under 
Executive  Order  11914. 

Fur  the  past  five  weeks,  representutives  of 
our  Depurlmeiits  have  discussed  the  difficult 
and  complex  issues  raised  by  your  regulation. 

1  appreriale  the  cooperation  that  your 
Department  has  shown  in  meeting  with  HEW 
officials.  Based  on  these  discussions,  a 
number  of  changes  in  the  regulation  you  sent 
on  April  3, 1079.  have  been  agreed  upon. 

With  these  changes,  1  now  find  that  yo>ir 
Section  504  regulation  complies  with  the 
HEW  standards  and  guidelines  implementing 
the  Executive  Order.  Your  regulation 
effectively  resolves  the  unique  and  complex 
problems  involved  in  making  transportation 
systems  in  this  country  accessible  to 
handicapped  persons. 

Once  ogain,  1  congratulate  you  and  your 
staff  for  the  development  of  an  equitable  and 
reasonable  Section  504  regulation.  I  believe 
this  regulation  will  ensure  that  handicapped 
people  in  the  United  States  will  be  able  to 
use  the  nation's  public  transportation 
systems. 

Sincerely, 

Joseph  K.  CsHfano,  |r. 

PART  27~NONDI8CRiMINATtON  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  OR  BENEFITTINQ  FROM 
FEDERAL  FINANCIAL  ASSISTANCE 

Subpart  A— Gofwral 
Sea 

27.1  Purpose. 

27.3  Applicability. 

27.6  Definitions. 

27.7  Discrimination  prohibited. 

27.9  Assurances  required. 

27.il  Remedial  action,  voluntary  action,  and 
compliance  planning. 

27.13  Designation  of  responsible  empluyoe 
and  adoption  of  grievance  procedures. 

27.16  NoUce. 

27.17  Effect  of  state  or  local  law. 

27.19-29  [Reserved). 

Bubport  B— Cmpfoymnnl  PracticM 

27.31  Discrimination  prohibited. 

27.33  Reasonable  accommodation. 

27.35  Employment  criteria. 

27.37  Preemployment  inquiries.  - 

27.39-69  (Reserved). 

SubpaH  C--Prograin  Accosslblilty— Gantral 

27.61  Applicability. 

27.63  Discrimination  prohibited. 

27.65  Existing  facilities. 

27.67  New  construction. 

27.69  (Reserved). 

Subpart  0— Program  AccMoiblilty 
Requiramanta  in  SpacHIc  OparatInB 
Administration  Programs:  Ahrporta, 
Railroads  and  Highways 

27.71  Federal  Aviation  Administration-^ 
Airports. 

27.73  Federal  Railroad  Administratioa— 
Railroads. 


27.75  Federal  Highway  Administration- 
Highways. 

27.77-79  (Reserved). 

Subpart  E— Program  AocassBBNty 
Raquiramants  in  Spacifie  Operating 
Administration  Programs:  Mass 
Transportation 

27.81  Purpose. 

27.63  Fixed  facilities  for  the  public. 

27.65  Fixed  route  bus  systems. 

27.87  Rapid  and  commuter  rail  systems. 

23 M  Li^t  rail  systems. 

27.61  Paratransit  systems. 

27.93  Systems  nut  covered  by  ||  27A5- 
27.91. 

27.95  Program  policies  and  practices. 

27.97 '  Interim  accessible  transportation. 

27.99  Waiver  for  existing  rapid,  commuter, 
and  light  rail  systems. 

27.101  Period  after  program  accessibility. 
27.103  Transition  plan. 

27.105  Annual  status  report. 

27.107  Community  participation. 

27.109-119  (Reserved). 

Subpart  F— Enforcamant 

27.121  Compliance  infurmatioa 
27.123  Conduct  of  investigations. 

27.125  Compliance  procedure. 

27.127  Hearings. 

27.129  Decisioiu  and  notices. 

27.131  (Reserved). 

AUTHOMTV:  Sec.  604  of  the  RababOitatiaa 
Act  of  1973,  as  amended,  29  UA.C  794: 
section  16(a)  of  the  Urban  Moss 
Transportation  Act  of  1964,  os  amandad,  49 
UA.C  1612(a):  section  165(b)  of  the  Federal* 
Aid  Highway  Act  of  1973,  as  amaaded,  23 
UA.C  142  nt 

SubjMTt  A«-QenBral 
|S7.1  Purpoaa. 

The  purpose  of  this  part  is  to  carry  out 
the  intent  of  section  604  of  the 
Rehabilitation  Act  of  1B73  (29  U.8.C 
794)  as  amended,  to  the  end  that  no 
otherwise  qualified  handicapped 
individual  in  the  United  States  shall, 
solely  by  reason  of  his  or  her  handicap, 
be  excluded  from  the  participation  in,  be 
denied  the  benefits  of.  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

|27J  AppUcebHity. 

This  part  applies  to  each  recipient  of 
Federal  financial  assistance  from  the 
Department  of  Transportation  and  to 
each  program  or  activity  that  receives  or 
benefits  from  such  assistance. 

I27J  DefMiiono. 

As  used  in  this  part: 

"Accessible"  means  (a)  with  respect 
to  new  facilities,  (1)  conforming  to  the 
minimum  standards  of  the  "American 
National  Standard  Specifications  for 
Making  Buildings  and  Facilities 
Accessible  to.  and  Usable  by.  the 
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Physically  Handicapped,"  (ANSI  A 
117.1—1961  (R 1971)  published  by  ANSI, 
Inc.  (“ANSI  Standards”),*  with  respect 
to  buildings  and  other  fixed  facilities  to 
which  ANSI  standards  are  applicable: 
and  (2)  with  respect  to  vehicles,  other 
moving  conveyances,  or  fixed  facilities 
to  which  the  ANSI  standards  do  not 
apply,  able  to  be  entered  and  used  by  a 
handicapped  person;  (b)  with  respect  to 
existing  facilities,  able  to  be  entered  and 
used  by  a  handicapped  person. 

"Act"  means  the  Rehabilitation  Act  of 
1973,  Pub.  L  93-112,  as  amended.  ' 

“Air  Carrier  Airport”  means  an 
airport  serviced  by  a  certificated  air 
carrier  imless  such  airport  is  served 
solely  by  an  air  carrier  which  provides: 

(1)  passenger  service  at  that  airport  in 
aircraft  having  a  maximum  passenger 
capacity  of  less  than  56  passengers,  or 

(2)  cargo  service  in  air  transportation  at 
that  airport  solely  with  aircraft  having  a 
maximum  payload  capacity  of  less  than 
18,000  pounds;  provided,  however,  that 
if  at  any  such  airport.  Federal  funds  are 
made  available  for  terminal  facilities,  it 
shall  be  deemed  to  be  an  air  carrier 
airport. 

"Applicant"  means  one  who,^ubmits 
an  application,  request,  or  plan  to  be 
approved  by  a  Departmental  official  or 
by  a  primary  recipient  as  a  condition  to 
eligibility  for  Federal  financial 
assistance,  and  “application"  means 
such  an  application,  request  or  plan. 

“Closed  station"  means  a  station  at 
which  no  services  are  provided  to 
passengers  by  station  attendants  and  at 
which  trains  make  regularly  scheduled 
stops. 

“Commuter  rail”  means  that  portion  of 
mainline  railroad  transportation 
operations  which  encompasses  urban 
passenger  train  service  for  local  short- 
distance  travel  between  a  central  city 
and  adjacent  suburbs  and  which  is 
characterized  by  multi-trip  tickets, 
specific  station-to-station  fares,  railroad 
employment  practices,  and  usually  only 
one  or  two  stations  in  the  central 
business  district. 

“Department"  means  the  Department 
of  Transportation. 

“Discrimination”  means  denying 
handicapped  persons  the  opportunity  to 
participate  in  or  benefit  from  any 
program  or  activity  receiving  Federal 
financial  assistance. 

“Facility"  means  all  or  any  portion  of 
buildings,  structures,  vehicles, 
equipment,  roads,  walks,  parking  lots,  or 
other  real  or  personal  property  or 
interest  in  such  property. 

“Federal  financial  assistance"  means 
any  grant,  loan,  contract  (other  than  a 
procurement  contract  or  a  contract  of 

‘Copies  available  from  ANSI,  Ina,  1430 
Broadway,  New  York,  N  Y  lOOlS. 


insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  Department 
provides  or  otherwise  makes  available 
assistance  in  the  form  of: 

(a)  Funds; 

(b)  Services  of  Federal  personnel;  or 

(c)  Real  or  personal  property  or  any 
interest  in,  or  use  of  such  property, 
including: 

(1)  Transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration;  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government 

“Fixed  route  bus  system”  means  a 
system  of  buses  of  any  size  which 
operate  on  a  fixed  route  pattern  on  a 
fixed  schedule.  - 

“Flag  stop"  means  any  station  which 
is  not  a  regidarly  scheduled  stop  but  at 
which  trains  will  stop  to  entrain  or 
detrain  passengers  only  on  signal  or 
advance  notice. 

“Handicapped  person"  means  (1)  any 
person  who  (a)  has  a  physical  or  mental 
impairment  ftat  substantially  limits  one 
or  more  major  life  activities,  (b)  has  a  ' 
record  of  such  an  impairment,  or  (c)  is 
regarded  as  having  such  an  impairment 
(2)  As  used  in  this  definition,  the  phrase: 

(a)  “Physical  or  mental  impairment" 
means  (i)  any  physiological  ^sorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine:  or  (ii)  any  mental  or 
psychological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities.  The  term  “physical 
or  mental  impairment"  includes,  but  is 
not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech, 
and  healing  impairments;  cerebral 
palsy;  epilepsy;  muscular  dystrophy; 
multiple  sclerosis;  cancer;  heart  disease: 
mental  retardation;  emotional  illness; 
drug  addiction;  and  alcoholism. 

(b)  “Major  life  activities”  means 
functions  such  as  caring  for  one’s  seif, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(c)  “Has  a  record  of  such  an 
impairment"  means  has  a  histqry  of,  or 
has  been  classified,  or  misclassified,  as 
having  a  mental  or  physical  impairment 
that  substantially  limits  one  or  more 
major  life  activities. 

(d)  “Is  regarded  as  having  an 
impairment”  means: 


(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  a  recipient  as  constituting 
such  a  limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activity  only  as  a  result  of  the 
attitudes  of  others  toward  such  an 
impairment;  or 

(3)  Has  none  of  the  impairments  set 
forth  in  paragraph  (1)  of  this  definition, 
but  is  treated  by  a  recipient  as  having 
such  an  impairment 

“Head  of  Operating  Administration" 
means  the  head  of  an  operating 
administration  within  the  Department 
(United  States  Coast  Guard,  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  Federal 
Railroad  Administration,  National 
Highway  Traffic  Safety  Administration, 
Urban  Mass  Transportation 
Administration,  and  Research  and 
Special  Programs  Administration) 
providing  Federal  financial  assistance  to 
the  recipient. 

“Light  rail"  means  a  streetcar-type 
transit  vehicle  railway  operated  on  city 
streets,  semi-private  rights-of-way,  or 
exclusive  private  rights-of-way. 

“Mass  transportation”  or  “public 
transportation"  means  transportation  by 
bus,  or  rail,  or  other  conveyance,  either 
publicly  or  privately  owned,  which 
provides  to  the  public  general  or  special 
service  (but  not  including  school  buses 
or  charter  or  sightseeing  service)  on  a 
regular  and  continuing  basis. 

“Open  station"  means  a  station  at 
which  passengers  may  make 
reservations  and  purchase  tickets  and 
where  passenger  assistance  is  available 
for  entraining  and  detraining  passengers 
on  trains  which  make  regularly 
scheduled  stops. 

“Passenger"  means  anyone,  except  a 
working  crew  member,  who  travels  on  a 
vehicle  the  service  of  which  is  governed 
by  these  regulations. 

“Primary  recipient”  means  any 
recipient  that  is  authorized  or  required 
to  extend  Federal  financial  assistance 
fi'om  the  Department  to  another 
recipient  for  the  purpose  of  carrying  out 
a  program. 

“Public  paratransit  system”  means 
those  forms  of  collective  passenger 
transportation  which  provide  shared- 
ride  service  to  the  general  public  or 
special  categories  of  users  on  a  regular 
and  predictable  basis  and  which  do  not 
necessarily  operate  on  fixed  schedules 
or  over  prescribed  routes. 

“Qualified  handicapped  person” 
means: 

(1)  With  respect  to  employment,  a 
handicapped  person  who,  with 
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reasonable  accommodation  and  within 
normal  safety  requirements,  can  perform 
the  essential  functions  of  the  job  in 
question,  but  the  term  does  not  include 
any  individual  who  is  an  alcoholic  or 
drug  abuser  whose  current  use  of 
alcohol  or  drugs  prevents  such  person 
from  performing  the  duties  of  the  job  in 
question  or  whose  employment,  by 
reason  of  such  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  the  safety  of  others;  and 

(2)  With  respect  to  other  activities,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services. 

"Rapid  rail”  means  a  subway-type 
transit  vehicle  railway  operated  on 
exclusive  private  rights-of-way  with 
high-level  platform  stations. 

“Recipient”  means  any  State, 
territory,  possession,  the  District  of 
Columbia,  or  Puerto  Rico,  or  any 
political  subdivision  thereof,  or 
instrumentality  thereof,  any  public  or 
private  agency,  institution,  organization, 
or  other  entity,  or  any  individual  in  any 
State,  territory,  possession,  the  District 
of  Columbia,  or  Puerto  Rico,  to  whom 
Federal  financial  assistance  from  the 
Department  is  extended  directly  or 
through  another  recipient,  for  any 
Federal  program,  including  any 
successor,  assignee,  or  transferee 
thereof,  but  such  term  does  not  include 
any  ultimate  beneficiary  under  any  such 
program. 

"Secretary"  means  the  Secretary  of 
Transportation. 

"Section  504"  means  section  504  of  the 
Act 

“Transportation  improvement 
program"  means  a  staged  multiyear 
program  of  transportation  improvements 
including  an  annual  element 

"Urbanized  area"  means  an  area  so 
designated  by  the  Bureau  of  Census, 
within  boundaries  which  shall  be  fixed 
by  responsible  State  and  local  officials 
in  cooperation  with  each  other,  subject 
to  approval  by  the  Secretary,  and  which 
shall  at  a  minimum,  in  case  of  any  such 
area,  encompass  the  entire  urbanized 
area  withiq  a  State  as  designated  by  the 
Bureau  of  Census. 

S  27.7  Discrimination  prohibited. 

(a)  General  No  qualified  handicapped 
person  shall,  solely  by  reason  of  his 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  that  receives  or  benefits  from 
Federal  financial  assistance 
administered  by  the  Department  of 
Transportation. 


(b)  Discriminatory  actions  prohibited. 
(1)  A  recipient,  in  providing  any  aid, 
benefit,  or  service,  may  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  the  basis  of  handicap: 

(1)  Deny  a  qualified  handicapped 
person  the  opportimity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  substantially  equal  to 
that  afforded  persons  who  are  not 
handicapped; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  persons 
who  are  not  handicapped; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  unless  such  action  is  necessary 
to  provide  qualified  handicapped 
persons  widi  aid,  benefits  or  services 
that  are  as  effective  as  those  provided  to 
persons  who  are  not  handicapped; 

(v)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped  person 
by  providing  financial  or  other 
assistance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis  of 
handicap  in  providing  any  aid,  benefit, 
or  service  to  beneficiaries  of  the 
recipient’s  program; 

(vi)  Deny  a  qualified  handicapped 
person  the  opportvmity  to  participate  in 
conferences,  in  planning  or  advising 
recipients,  applicants  or  would-be 
applicants,  or 

(vii)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  pri^^ege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
an  aid,  benefit,  or  service. 

(2)  For  purposes  of  this  part,  aids, 
benefits,  and  services,  to  be  equally 
effective,  are  not  required  to  produce  the 
identical  result  or  level  of  achievement 
for  handicapped  and  nonhandicapped 
persons,  but  must  afford  handicapped 
persons  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement, 
in  the  most  integrated  setting  that  is 
reasonably  achievable. 

(3)  Even  if  separate  or  different 
programs  or  activities  are  available  to 
handicapped  persons,  a  recipient  may 
not  deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
the  programs  or  activities  that  are  not 
separate  or  different. 

(4)  A  recipient  may  not,  directly  or 
through  contractual  or  other 


arrangements,  utilize  criteria  or  methods 
of  administration  (i)  that  have  the  effect 
of  subjecting  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap,  (ii)  that  have  the  purpose  or 
effect  of  defeating  or  substantially 
reducing  the  likelihood  that 
handicapped  persons  can  benefit  by  the 
objectives  of  the  recipient’s  program,  or 
(iii)  that  yield  or  perpetuate 
discrimination  against  another  recipient 
if  both  recipients  are  subject  to  conunon 
administrative  control  or  are  agencies  of 
the  same  State. 

(5)  In  determining  the  site  or  location 
of  a  facility,  an  applicant  or  a  recipient 
may  not  make  selections  (i)  that  have 
the  effect  of  excluding  handicapped 
persons  from,  denying  them  the  benefits 
of,  or  otherwise  subjecting  them  to 
discrimination  under  any  program  or 
activity  that  receives  or  benefits  from 
Federal  financial  assistance,  or  (ii)  that 
have  the  purpose  or  effect  of  defeating 
or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
program  or  activity  with  respect  to 
handicapped  persons. 

(6)  As  used  in  this  section,  the  aid 
benefit,  or  service  provided  under  a 
program  or  activity  receiving  or 
benefitting  from  Federal  financial 
assistance  includes  any  aid.  benefit,  or 
service  provided  in  or  through  a  facility 
that  has  been  constructed,  expanded, 
altered,  leased  or  rented,  or  otherwise 
acquired,  in  whole  or  in  part,  with 
Federal  financial  assistance. 

(c)  Communications.  Recipients  shall 
take  appropriate  steps  to  ensure  that 
conununications  with  their  applicants, 
employees,  and  beneficiaries  are 
available  to  persons  with  impaired 
vision  and  hearing. 

(d)  Programs  limited  by  Federal  law. 
In  programs  authorized  by  Fedeal 
statute  or  executive  order  that  are 
designed  especially  for  the  handicapped, 
or  for  a  particular  class  of  handicapped 
perons,  the  exclusion  of 
nonhandicapped  or  other  classes  of 
handicapped  persons  is  not  prohibited 
by  this  part. 

27.9  Assurance  required. 

(a)  General  Each  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies, 
and  each  application  to  provide  a 
facility,  shall,  as  a  condition  to  approval 
or  extension  of  any  Federal  financial 
assistance  pursuant  to  the  application, 
contain,  or  be  accompanied  by,  written 
assurance  that  the  program  will  be 
conducted  or  the  facility  operated  in 
compliance  with  all  the  requirements 
imposed  by  or  pursuant  to  this  part.  An 
applicant  may  incorporate  these 
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assurances  by  reference  in  subsequent 
applications  to  the  Depeurtment. 

(b)  Future  Effect  of  Assurances. 
Recipients  of  Federal  financial 
assistance,  and  transferees  of  property 
obtained  by  a  recipient  with  the 
participation  of  Federal  financial 
assistance,  are  bound  by  the  recipient's 
assurance  under  the  following 
circumstances: 

(1)  When  Federal  financial  assistance 
is  provided  in  the  form  of  a  conveyance 
of  real  property  or  an  interest  in  real 
property  from  the  Department  of 
Transportation  to  a  recipient,  the 
instrument  of  conveyance  shall  include 
a  convenant  running  with  the  land 
binding  the  recipient  and  subsequent 
transferees  to  comply  with  the 
requirements  of  this  part  for  so  long  as 
the  property  is  used  for  the  purpose  for 
which  die  Federal  financial  assistance 
was  provided  or  for  a  similar  purpose. 

(2)  When  Federal  financial  assistance 
is  used  by  a  recipient  to  purchase  or 
improve  real  property,  the  assurance 
provided  by  the  recipient  shall  obligate 
the  recipient  to  comply  with  the 
requirements  of  this  part  and  require 
any  subsequent  transferee  of  the 
property,  who  is  using  the  property  for 
the  purpose  for  which  the  Federal 
financial  assistance  was  provided,  to 
agree  in  writing  to  comply  with  the 
requirements  of  this  part.  The 
obligations  of  the  recipient  and 
transferees  under  this  part  shall 
continue  in  effect  for  as  long  as  the 
property  is  used  for  the  purpose  for 
which  Federal  financial  assistance  was 
provided  or  for  a  similar  purpose. 

(3)  When  Federal  financial  assistance 
is  provided  to  the  recipient  in  the  form 
of,  or  is  used  by  the  recipient  to  obtain, 
personal  property,  the  assurance 
provided  by  the  recipient  shall  obligate 
the  recipient  to  comply  with  the 
requirements  of  this  part  for  the  period  it 
retains  ownership  or  possession  of  the 
property  or  the  property  is  used  by  a 
transferee  for  purposes  directly  related 
to  the  operations  of  the  recipient. 

(4)  When  Federal  financial  assistance 
is  used  by  a  recipient  for  purposes  other 
than  to  obtain  property,  the  assurance 
provided  shall  obligate  the  recipient  to 
comply  with  the  requirements  of  this 
part  for  the  period  diuing  which  the 
Federal  financial  assistance  is  extended 
to  the  program. 

§27.11  Remedial  action,  voluntary  action 
and  compliance  planning. 

(a)  Remedial  action.  (1)  If  the 
responsible  Departmental  official  finds 
that  a  qualified  handicapped  person  has 
been  excluded  from  participation  in, 
denied  the  benefits  of.  or  otherwise 


subjected  to  discrimination  under,  any 
program  or  activity  in  violation  of  this 
part,  the  recipient  shall  take  such 
remedial  action  as  the  responsible 
Departmental  official  deems  necessary 
to  overcome  the  effects  of  the  violation. 

(2)  Where  a  recipient  is  found  to  have 
violated  this  part,  and  where  another 
recipient  exercises  control  over  the 
recipient  that  has  violated  this  part,  the 
responsible  Departmental  official,  where 
appropriate,  may  require  either  or  both 
recipients  to  take  remedial  action. 

(3)  The  responsible  Departmental 
official  may,  where  necessary  to 
overcome  the  effects  of  a  violation  of 
this  part,  require  a  recipient  to  take 
remedial  action  (i)  with  respect  to 
handicapped  persons  who  are  no  longer 
participants  in  the  recipient’s  program 
but  who  were  participants  in  die 
program  when  sudi  discrimination 
occurred,  and  (ii)  with  respect  to 
handicapped  persons  who  would  have 
been  participants  in  the  program  had  the 
discrimination  not  occurred. 

(b)  Voluntary  action.  A  recipient  may 
take  steps,  in  addition  to  any  action  that 
is  required  by  this  part,  to  assure  the  full 
participation  in  the  recipient's  program 
or  activity  by  qualified  handicapped 
persons. 

(c)  Compliance  planning.  [1)  A 
recipient  shall,  within  90  days  from  the 
effective  date  of  this  part,  designate  and 
forward  to  the  head  of  any  operating 
administration  providing  financial 
assistance,  with  a  copy  to  the 
responsible  Departmental  official  the 
names,  addresses,  and  telephone 
numbers  of  the  persons  responsible  for 
evaluating  the  recipient’s  compliance 
with  this  part. 

(2)  A  recipient  shall,  within  180  days 
frtim  the  effective  date  of  this  part,  after 
consultation  at  each  step  in  paragraphs 
(cK2)  (iHili)  of  this  section  with 
interested  persons,  including 
handicapped  persons  and  organizations 
representing  die  handicapped: 

(i)  Evaluate  its  current  policies  and 
practices  for  implementing  these 
regulations,  and  notify  the  head  of  the 
operating  administration  of  the 
completion  of  this  evaluation; 

(ii)  Identify  shortcomings  in 
compliance  and  describe  the  methods 
used  to  remedy  them; 

(iii)  Begin  to  modify,  with  official 
approval  of  recipient’s  management,  any 
policies  or  practices  that  do  not  meet  the 
requirements  of  this  part  according  to  a 
schedule  or  sequence  that  includes 
milestones  or  measures  of  achievement. 
These  modifications  shall  be  completed 
within  one  year  from  the  effective  date 
of  this  part; 


(iv)  Take  appropriate  remedial  steps 
to  eliminate  ^e  effects  of  any 
discrimination  that  resulted  from 
previous  policies  and  practices;  and 

(v)  Establish  a  system  for  periodically 
reviewing  and  updating  the  evaluation. 

(3)  A  recipient  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph 

(c)(2)  of  this  section,  maintain  on  file, 
make  available  for  public  inspection, 
and  furnish  upon  request  to  the  head  qf 
the  operating  administration: 

(i)  A  list  of  the  interested  persons 
consulted; 

(ii)  A  description  of  areas  examined 
and  any  problems  indentified;  and 

(iii)  A  description  of  any 
modifications  made  and  of  any  remedial 
steps  taken. 

§  27.13  Designation  of  responsible 
employee  and  adoption  of  grievance 
procedures. 

(a)  Designation  of  responsible 
employee.  Each  recipient  that  employs 
fifteen  or  more  persons  shall,  witUn  90 
days  of  the  effective  date  of  this 
relation,  forward  to  the  head  of  the 
operating  administration  that  provides 
financial  assistance  to  the  recipient, 
with  a  copy  to  the  responsible 
Departmental  official,  the  name, 
address,  and  telephone  number  of  at 
least  one  person  designated  to 
coordinate  its  efforts  to  comply  with  this 
part.  Each  such  recipient  sh^  inform 
the  head  of  the  operating  administration 
of  any  subsequent  change. 

(b)  Adoption  of  complaint  procedures. 
A  recipient  that  employs  fifteen  or  more 
persons  shall,  within  180  days,  adopt 
and  file  with  the  head  of  the  operating 
administration  procedures  that 
incorporate  appropriate  due  process 
standards  and  provide  for  the  prompt 
and  equitable  resolution  of  complaints 
alleging  any  action  prohibited  by  this 
part. 

§27.15  Notice. 

(a)  A  recipient  shall  take  appropriate 
initial  and  continuing  steps  to  notify 
participants,  beneficiaries,  applicants, 
and  employees,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  organizations  holding 
collective  bargaining  or  professional 
agreements  with  the  recipient,  that  it 
does  not  discriminate  on  the  basis  of 
handicap.  The  notification  shall  state, 
where  appropriate,  that  the  recipient 
does  not  discriminate  in  admission  or 
access  to,  or  treatment  or  employment 
in,  its  programs  or  activities.  The 
notification  shall  also  include  an 
identification  of  the  responsible 
employee  designated  pursuant  to 
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S  27.13(8).  A  recipient  shall  make  the 
initial  notification  required  by  this 
section  within  90  days  of  the  effective 
date  of  this  part.  Methods  of  initial  and 
continuing  notification  may  include  the 
posting  of  notices,  publication  in 
newspapers  and  magazines,  placement 
of  notices  in  recipients’  publications  and 
distribution  of  memoranda  or  other 
written  communications. 

(b)  If  a  recipient  publishes  or  uses 
recruitment  materials  or  publications 
containing  general  information  that  it 
makes  available  to  participants, 
beneficiaries,  applicants,  or  employees, 
it  shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
described  in  paragraph  (a)  of  this 
section.  A  recipient  may  meet  the 
requirement  of  this  paragraph  either  by 
including  appropriate  inserts  in  existing 
materials  and  publications  or  by 
revising  and  reprinting  the  materials  and 
publications.  In  either  case,  the  addition 
or  revision  must  be  specially  noted. 

S  27.17  Effect  of  state  or  local  law. 

The  obligation  to  comply  with  this 
part  is  not  obviated  or  affected  by  any 
State  or  local  law. 

§S  27.19-29  [Reserved]. 

Subpart  B— Employment  Practices 

§  27.31  Discrimination  prohibited. 

(a)  General.  (1)  No  qualified 
han^capped  applicant  for  employment, 
or  an  employee  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  that  receives  or  benefits  from 
Federal  financial  assistance. 

(2)  A  recipient  shall  make  all 
decisions  concerning  employment  imder 
any  program  or  activity  to  which  this 
part  applies  in  a  manner  assuring  that 
discrimination  on  the  basis  of  handicap 
does  not  occur.  A  recipient  may  not 
limit,  segregate,  or  classify  applicants 
for  employment  or  employees  in  any 
way  that  adversely  affects  their 
opportunities  or  status  on  the  basis  of 
handicap.  This  part  does  not  prohibit  the 
consideration  of  handicap  in  decisions 
affecting  employment  if  the  purpose  and 
effect  of  the  consideration  is  to  remove 
or  overcome  impediments  or  the  present 
effects  of  past  impediments  to  the 
employment  of  handicapped  persons. 

(3)  A  recipient  may  not  enter  a 
contractual  or  other  relationship  that 
subjects  qualified  handicapped 
applicants  for  employment  or  employees 
to  discrimination  prohibited  by  this 
subpart.  The  relationships  referred  to  in 
this  paragraph  include  relationships 
with  employment  and  referral  agencies, 
with  labor  unions,  with  organizations 


providing  or  administering  fiinge 
benefits  to  employees  of  the  recipient,  or 
with  organizations  providing  training 
and  apprenticeship  programs. 

(b)  Specific  Activities.  A  recipient 
shall  not  discriminate  on  the  basis  of 
handicap  in: 

(1)  Recruiting,  advertising,  and 
processing  of  applications  for 
employment: 

(2)  Hiring,  upgrading,  promoting, 
awarding  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(4)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progression,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(6)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  recipient; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meeting  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer-sponsored  activities, 
including  social  or  recreational 
programs;  and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment. 

(c)  A  recipient's  obligation  to  comply 
with  this  subpart  is  not  affected  by  any 
inconsistent  term  of  any  collective 
bargaining  agreement  to  which  it  is  a 
parly. 

§  27.33  Reasonable  accommodlatlon. 

(a)  A  recipient  shall  make  reasonable 
accommodation  to  the  known  handicaps 
of  an  otherwise  qualified  applicant  for 
employment  or  employee  unless  the 
recipient  can  demonstrate  to  the 
responsible  Departmental  official  that 
the  accommodation  would  impose  an 
undue  hardship  on  the  operations  of  its 
program. 

(b)  Reasonable  accommodation 
includes  (but  is  not  limited  to); 

(1)  Maldng  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  handicapped  persons; 

(2)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment,  and  similar 
actions;  and 

(3)  The  assignment  of  an  employee 
who  becomes  handicapped  and  unable 
to  perform  his/her  ori^nal  duties  to  an 
alternative  position  with  comparable 
pay. 

(c)  In  determining,  pursuant  to 
paragraph  (a)  of  this  section,  whether  an 


accommodation  would  impose  an  undue 
hardship  on  the  operation  of  a 
recipient's  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  the  recipient's 
program,  including  number  of 
employees,  number  and  type  of 
facilities,  and  size  of  budget; 

(2)  The  type  of  the  recipient’s 
operation,  including  the  composition 
and  structiue  of  the  recipient's 
workforce: 

(3)  The  nature  and  cost  of  the 
accommodation  needed;  and 

(4)  Its  effect  on  program 
accomplishments,  including  safety. 

(d)  A  recipient  shall  not  deny  any 
employment  opportunity  to  a  qualffied 
handicapped  employee  or  applicant  for 
employment  if  the  basis  for  the  denial  is 
the  need  to  make  reasonable 
accommodations  to  the  handicaps  of  the 
employee  or  applicant 

§  27.35  Employment  criteria. 

(a)  A  recipient  shall  not  make  use  of 
an  employment  test  or  other  selection 
criterion  that  has  an  adverse  impact  or 
tends  to  have  an  adverse  impact  on 
handicapped  persons,  imless: 

(1)  The  test  score  or  other  selection 
criterion,  as  used  by  the  recipient  is 
shown  to  be  job-related  for  the  position 
in  question;  and 

(2)  Alternative  job-related  tests  or 
criteria  that  do  not  have  an  adverse 
impact  or  do  not  tend  to  have  an 
adverse  impact  on  handicapped  persons 
are  shown  by  the  recipient  to  be 
unavailable. 

(b)  A  recipient  shall  select  and 
administer  tests  that,  when 
administered  to  an  applicant  for 
employment  or  an  employee  with 
impaired  sensory,  manual,  or  speaking 
skills,  nonetheless  accurately  measure 
what  they  purport  to  measure. 

§  27.37  PrMmployment  Inquiries. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (cj  of  this  section,  a  recipient 
shall  not  conduct  a  preemployment 
medical  examination  or  inquiry  as  to 
whether  the  applicant  is  a  handicapped 
person  or  as  to  the  nature  or  severity  of 
a  handicap.  A  recipient  may,  however, 
make  preemployment  medical 
examinations  that  are  required  by 
Federal  law  or  regulation  or  inquiries 
into  an  applicant's  ability  to  perform 
job-related  functions. 

(b)  When  a  recipient  is  taking 
remedial  action  pursuant  to  8  27.11  (a) 
or  (c),  or  when  a  recipient  is  taking 
affirmative  action  pursuant  to  section 
505  of  the  Act  (which  relates  to 
government  procurement),  the  recipient 
may  invite  applicants  for  employment  to 


31473 


Federal  Register  /  Voi.  44,  No.  106  /  Thursday.  May  31,  1979  /  Rules  and  Regalations 


indicate  whether  and  what  extent 
they  are  handicapped,  provided  that: 

(1)  The  recipient  makes  clear  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  the 
remedial  action  obligations  or  its 
voluntary  or  affirmative  actions  efforts: 
and 

(2)  The  recipient  makes  clear  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
diat  it  will  be  used  only  in  accordance 
with  this  part. 

(c)  Nothing  in  this  section  prohibits  a 
recipient  from  conditioning  an  offer  of 
employment  on  the  results  of  a  medical 
examination  conducted  prior  to  the 
employee’s  entrance  on  duty,  if: 

(1)  All  entering  employees  in  that 
category  of  job  classification  must  take 
such  an  examination  regardless  of 
whether  or  not  they  are  handicapped: 
and 

(2)  The  results  of  such  an  examination 
are  used  only  in  accordance  with  this 
part. 

(d)  Information  obtained  in 
accordance  with  this  section  shall  be 
collected  and  maintained  on  separate 
forms  and  treated  confidentially,  except 
that: 

(1)  Supervisors  and  managers  may  be 
informed  of  restrictions  on  the  work  or 
duties  of  handicapped  persons  and 
necessary  accommodations; 

(2)  First  aid  and  safety  perso^el  may 
be  informed,  where  appropriate,  if  the 
condition  might  require  emergency 
treatment;  and 

(3)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  relevant  information  upon 
request,  consistent  with  the  Privacy  Act 
of  1974,  5  use  552a. 

§§27.39-59  [ReMrved] 

Subpart  C— Program  Acceasibiitty— 
General 

§27.61  Applictfilllty. 

This  subpart  applies  to  all  programs  of 
the  Department  of  Transportation  to 
which  section  504  is  applicable. 
Additional  provisions  with  respect  to 
certain  specific  programs  of  the 
Department  are  set  forth  in  subparts  D 
and  E.  The  provisions  of  this  subpart 
should  be  interpreted  in  a  manner  that 
will  make  them  consistent  with  the 
provisions  of  subparts  D  and  E.  In  the 
case  of  apparent  conflict,  the  provisions 
of  subparts  D  and  E  shall  prevail 


§  27.63  Dtacrimination  prohibited. 

No  qualified  handicapped  person 
shall,  because  a  recipient’s  facilities  are 
inaccessible  to  or  unusable  by 
handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  fixim 
participation  in.  or  otherwise  be 
subjected  to  discrimination  imder  any 
program  or  activity  to  which  lUs  part 
applies. 

§27.65  Existing  facHties. 

(a)  Program  accessibility.  A  recipient 
shall  operate  each  program  or  activity  to 
which  this  part  applies  so  that,  when 
viewed  in  ^e  entirety,  it  is  accessible  to 
handicapped  persons.  This  paragraph 
does  not  necessarily  require  a  recipient 
to  make  each  of  its  existing  facilities  or 
every  part  of  an  existing  facility 
accessible  to  and  usable  by 
handicapped  persons. 

(b)  Methods.  A  recipient  may  comply 
with  the  requirements  of  paragraph  (a) 
of  this  section  through  such  means  as 
redesign  of  equipment,  alteration  of 
existing  facilities  and  construction  of 
new  facilities  in  accordance  with  the 
requirements  of  §  27.67(d)  or  any  other 
methods  that  result  in  making  its 
program  or  activity  accessible  to 
handicapped  persons.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  paragraph  (a)  of  this 
section,  a  recipient  shall  give  priority  to 
those  methods  that  offer  programs  and 
activities  to  handicapped  persons  in  the 
most  integrated  setting  appropriate. 

(c)  Structural  changes.  Where 
structural  changes  are  necessary  to 
make  programs  or  activities  in  existing 
facilities  meet  the  requirements  of 
paragraph  (a)  of  this  section,  such 
changes  shall  be  made  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation  unless  otherwise 
provided  in  subpart  D  or  E. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  are 
necessary  to  meet  the  requirements  of 
paragraph  (a)  of  this  section,  a  recipient 
shall  develop,  and  submit  in  duplicate  to 
the  cognizant  operating  administration 
providing  Federal  financial  assistance, 
within  one  year  of  the  effective  date  of 
this  part  a  transition  plan  listing  the 
facilities  and  setting  forth  the  steps 
necessary  to  complete  such  changes. 

The  plan  shall  be  developed  with  the 
assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons.  A  copy  of  the  transition  plan 
and  a  list  of  the  interested  persons  and 
organizations  consulted  shall  be  made 
available  for  public  inspection.  The  plan 
shall,  at  a  minimum: 


(1)  Identify  each  facility  required  to  be 
modified  by  this  part  Fa^ities  shall  be 
listed  even  thou^  the  recipient 
contemplates  requesting  a  waiver  of  the 
requirement  to  modify  the  facility; 

(2)  Identify  physical  obstacles  in  the 
listed  facilities  that  limit  the 
accessibility  of  its  program  or  activity  to 
handicapped  persons; 

(3)  Describe  the  methods  that  will  be 
used  to  make  the  listed  facilities 
accessible; 

(4)  Describe  how  and  the  extent  to 
wUch  the  surrounding  areas  will  be 
made  accessible; 

(5)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  overall 
program  accessibility  and.  if  the  time 
period  of  the  transition  plan  is  longer 
than  three  years,  identify  steps  that  will 
be  taken  during  each  year  of  the 
transition  period;  and 

(6)  Indicate  the  person  responsible  for 
implementation  of  the  plan. 

(e)  Notice.  The  recipient  shall  adopt 
and  implement  procedures  to  ensure 
that  interested  persons,  including 
persons  with  impaired  vision  or  hearing, 
can  obtain  information  as  to  the 
existence  and  location  of  services, 
activities,  and  facilities  that  are 
accessible  to  and  usable  by 
handicapped  persons. 

27.67^  New  faciiities  and  alterations. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  constructed 
by,  on  behalf  of,  or  for  the  use  of  a 
recipient  shall  be  designed,  constructed, 
and  operated  in  a  manner  so  that  the 
facility  or  part  of  the  facility  is 
accessible  to  and  usable  by 
handicapped  persons,  if  the  construction 
was  commenced  after  the  effective  date 
of  this  part*  with  respect  to  vehicles, 
unless  otherwise  provided  ih  subpart  D 
or  E,  this  requirement  is  effective  for 
vehicles  for  which  solicitations  are 
issued  or  which  are  leased  after  th^ 
effective  date  of  this  part 

(b)  Alteration.  Each  facility  or  part  of 
a  facility  which  is  altered  by,  on  behalf 
of,  or  for  the  use  of  a  recipient  after  the 
effective  date  of  this  part  in  a  manner 
that  affects  or  could  affect  the 
accessibility  of  the  facility  or  part  of  the 
facility  shall,  to  the  maximum  extent 
feasible,  be  altered  in  such  a  maimer 
that  the  altered  portion  of  the  facility  is 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(c)  When  an  existing  vehicle  is 
renovated  substantially  to  prolong  its 
life,  the  vehicle  shall  to  the  maximum 
extent  feasible,  meet  the  requirements 
for  a  comparable  new  vehic^.  Lesser 
renovations  shall  incorporate 
accessibility  features  for  a  comparable 
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new  vehicle  when  practicable  and 
justified  by  the  remaining  life 
expectancy  of  the  vehicle. 

(A)  ANSI  standards.  Design, 
construction  or  alteration  of  hxed 
facilities  in  paragraphs  (a)  and  (b)  of 
this  section  shall  be  in  accordance  with 
the  minimum  standards  in  the 
“American  National  Standard 
Specifications  for  Making  Buildings  and 
Facilities  Accessible  to,  and  Usable  by, 
the  Physically  Handicapped,”  published 
by  ANSI,  Inc.  (ANSI  A117.1-1961 
(R1971)),  which  is  incorporated  by 
reference  in  this  part.  Departures  from 
particular  requirements  of  these 
standards  by  the  use  of  other  methods 
shall  be  permitted  when  it  is  clearly 
evident  that  equivalent  access  to  the 
facility  or  part  of  the  facility  is  thereby 
provided. 

§  27.69  IReserved] 

Subpart  D— Program  Accessibility 
Requirements  in  Specific  Operating 
Administration  Programs;  Airports, 
Railroads,  and  Highways 

§  27.71  Federal  Aviation  Administration— 
Airports. 

(a)  Fixed  facilities;  New  terminals — 

(1)  Terminal  facilities  designed  and 
constructed  by  or  for  the  use  of  a 
recipient  of  Federal  financial  assia^pnce 
on  or  after  the  effective  date  of  this  part, 
the  intended  use  of  which  will  require  it 
to  be  accessible  to  the  public  or  may 
result  in  the  employment  therein  of 
physically  handicapped  persons,  shall 
be  designed  or  constructed  in 
accordance  with  the  ANSI  standards. 
Where  there  is  ambiguity  or 
contradiction  between  the  definitions 
and  the  standards  used  by  ANSI  and  the 
definitions  and  standards  used  in 
paragraph  (a)(2)  of  this  section,  the 
ANSI  terms  should  be  interpreted  in  a 
manner  that  will  make  them  consistent 
with  the  standards  in  paragraph  (a)(2)  of 
this  section.  If  this  cannot  be  done,  the 
standards  in  paragraph  (a)(2)  of  this 
section  prevail. 

(2)  In  addition  Ip  the  ANSI  standards, 
the  following  standards  apply  to  new 
airport  terminal  facilities: 

(i)  Airport  terminal  circulation  and 
flow.  The  basic  terminal  design  shall 
permit  efficient  entrance  and  movement 
of  handicapped  persons  while  at  the 
same  time  giving  consideration  to  their 
convenience,  comfort,  and  safety.  It  is 
also  essential  that  the  design,  especially 
concerning  the  location  of  elevators, 
escalators,  and  similar  devices, 
minimize  any  extra  distance  that  wheel 
diair  users  must  travel  compared  to 
nonhandicapped  persons,  to  reach  ticket 


counters,  waiting  areas,  baggage 
handling  areas,  and  boarding  locations. 

(ii)  International  accessibility  symbol. 
The  international  accessibility  symbol 
shall  be  displayed  at  accessible 
entrances  to  buildings  that  meet  the 
ANSI  standards. 

(iii)  Ticketing.  The  ticketing  system 
shall  be  designed  to  provide 
handicapped  persons  with  the 
opportunity  to  use  the  primary  fare 
collection  area  to  obtain  ticket  issuance 
and  make  fare  payment. 

(iv)  Baggage  check-in  and  retrieval. 
Baggage  areas  shall  be  accessible  to 
handicapped  persons.  The  facility  shall 
be  designed  to  provide  for  efficient 
handling  and  retrieval  of  baggage  by  all 
persons. 

(v)  Boarding.  Each  operator  at  an 
airport  receiving  any  Federal  financial 
assistance  shall  assure  that  adequate 
assistance  is  provided  for  enplaning  and 
deplaning  handicapped  persons. 

Boarding  by  jetways  and  by  passenger 
lounges  are  the  preferred  methods  for 
movement  of  handicapped  persons 
between  terminal  buildings  and  aircraft 
at  air  carrier  airports:’ however,  where 
this  is  not  practicable,  operators  at  air 
carrier  airport  terminals  shall  assure 
that  there  are  lifts,  ramps,  or  other 
suitable  devices  not  normally  used  for 
movement  of  freight  that  are  available 
for  enplaning  and  deplaning  wheelchair 
users. 

(vi)  Telephones.  Wherever  there  are 
public  telephone  centers  in  terminals,  at 
least  one  clearly  marked  telephone  shall 
be  equipped  with  a  volume  control  or 
sound  booster  device  and  with  a  device 
available  to  handicapped  persons  that 
makes  telephone  communication 
possible  for  persons  wearing  hearing 
aids. 

(vii)  Teletypewriter.  Each  airport  shall 
ensure  that  there  is  sufficient 
teletypewriter  (TTY)  service  to  permit 
hearing-impaired  persons  to 
communicate  readily  with  airline  ticket 
agents  and  other  personnel. 

(viii)  Vehicular  loading  and  unloading 
areas.  Several  spaces  adjacent  to  the 
terminal  building  entrance,  separated 
from  the  main  flow  of  trafbe,  and  clearly 
marked,  shall  be  made  available  for  the 
loading  and  imloading  of  handicapped 
passengers  from  motor  vehicles.  'The 
spaces  shall  allow  individuals  in 
wheelchairs  or  with  braces  or  crutches 
to  get  in  and  out  of  automobiles  onto  a 
level  surface  suitable  for  wheeling  and 
walking. 

(ix)  Parking.  In  addition  to  the 
requirements  in  the  ANSI  standards  the 
following  requirements  shall  be  met: 

(A)  Curb  cuts  or  ramps  with  ^des 
not  exceeding  8.33  percent  shall  be 


provided  at  crosswalks  between  park 
areas  and  the  terminal; 

(B)  Where  multi-level  parking  is 
provided,  ample  and  clearly  marked 
space  shall  be  reserved  for  ambulatory 
and  semi-ambulatory  handicapped 
persons  on  the  level  nearest  the 
ticketing  and  boarding  portion  of  the 
terminal  facilities,  and 

(C)  In  multi-level  parking  areas, 
elevators,  ramps,  or  other  devices  that 
can  accommodate  wheelchair  users 
shall  be  easily  available. 

(x)  Waiting  area/public  space.  As  the 
major  public  area  of  the  airport  terminal 
facility,  the  environment  in  the  waiting 
area /public  space  should  give  the 
handicapped  person  confidence  and 
security  in  using  the  facility.  The  space 
shall  be  designed  to  accommodate  the 
handicapped  providing  clear  direction 
about  how  to  use  all  passenger  facilities. 

(xi)  Airport  terminal  information. 
Airport  terminal  information  systems 
shall  take  into  consideration  the  needs 
of  handicapped  persons.  The  primary 
information  mode  shall  be  visual  words 
and  letters,  or  symbols,  using  lighting 
and  color  coding.  Airport  terminals  shall 
also  have  facilities  providing 
information  orally. 

(xii)  Public  services.  Public  service 
facilities  such  as  public  toilets,  drinking 
fountains,  telephones,  travelers  aid  and 
first  aid  medical  facilities  shall  be 
designed  in  accordance  with  ANSI 
standards. 

(b)  Fixed  facilities;  existing 
terminals — (1)  Structural  changes. 
Where  structural  changes  are  necessary 
to  make  existing  air  carrier  terminals 
which  are  owned  and  operated  by 
recipients  of  Federal  financial 
assistance  accessible  to  and  usable  by 
handicapped  persons,  such  changes 
shall  be  made  in  accordance  with  the 
ANSI  standards  as  soon  as  practicable, 
but  in  no  event  later  than  three  years 
after  the  effective  date  of  this  part. 

(2)  Ongoing  renovation.  In  terminals 
that  are  undergoing  structural  changes 
involving  entrances,  exits,  interior 
doors,  elevators,  stairs,  baggage  areas, 
drinking  fountains,  toilets,  telephones, 
eating  places,  curbs,  and  parking  areas, 
recipients  shall  begin  inunediately  to 
incorporate  accessibility  features. 

(3)  Transition.  Where  extensive 
structural  changes  to  existing  facilities 
are  necessary  to  meet  accessibility 
requirements,  recipients  shall  develop  a 
transition  plan  in  accordance  with 

§  27.65(d)  and  submit  it  to  the  Federal 
Aviation  Admiaistratioa  (FAA). 
Transition  plans  are  reviewed  and 
approved  or  disapproved  by  the  FAA  as 
expeditiously  as  possible  after  they  are 
reeved. 
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(4)  Boarding.  operator  at  an 
airport  receiving  any  Federal  financial 
assistance  shall  assure  that  adequate 
assistance  is  provided  incident  to 
enplaning  and  deplaning  handicapped 
persons.  Within  three  years  from  the 
effective  date  of  this  part,  recipients 
operating  terminals  at  air  carrier 
airports  that  are  not  equipped  with 
jetways  or  passenger  lounges  for 
boarding  and  unboarding  shall  assure 
that  there  are  lifts,  ramps,  or  other 
suitable  devices,  not  normally  used  for 
movement  of  freight,  are  available  for 
enplaning  and  deplaning  wheelchair 
users. 

(5J  Passenger  services.  Recipients 
operating  terminals  at  air  carrier 
airports  shall  assure  that  there  are 
provisions  for  assisting  handicapped 
passengers  upon  request  in  movement 
into,  out  of,  and  within  the  terminal,  and 
in  the  use  of  terminal  facilities,  including 
baggage  handling. 

(6)  Guide  dogs.  Seeing  eye  and 
hearing  guide  dogs  shall  be  pertnitted  to 
accompany  their  owners  and  shall  be 
accorded  all  the  privileges  of  the 
passengers  whom  they  accompany  in 
regard  to  access  to  terminals  and 
facilities. 

§  27.73  Federal  Rairoad  Administration— 
Railroads. 

(a)  Fixed  facilities.  (1)  New 
facilities — (i)  Every  fixed  facility  or  part 
of  a  facility— including  every  station, 
terminal,  building,  or  other  facility — 
designed  or  constructed  by  or  for  the  use 
of  a  recipient  of  Federal  financial 
assistance  on  or  after  the  effective  date 
of  this  part,  the  intended  use  of  which 
will  require  it  to  be  accessible  to  the 
public  or  may  result  in  the  employment 
therein  of  physically  handicapped 
persons,  shaU  be  designed  and 
constructed  in  accordance  with  the 
ANSI  standards.  Where  there  is 
ambiguity  or  contradiction  between  the 
definitions  and  the  standards  used  by 
ANSI  and  the  definitions  and  standards 
used  in  paragraph  (a)(l)(ii)  of  this 
section,  the  ANSI  terms  should  be 
interpreted  in  a  manner  that  will  make 
them  consistent  with  the  standards  in 
paragraph  (a)(l)(ii)  of  this  section.  If  this 
cannot  be  done,  the  standards  in 
paragraph  (a](l)(ii)  of  this  section  will 
-  prevail.  • 

(ii)  In  addition  to  the  ANSI  standards 
the  following  standards  also  apply  to 
rail  facilities: 

(A)  Station  circulation  and  flow.  The 
basic  station  design  shall  permit 
efficient  entrance  and  movement  of 
handicapped  persons  while  at  the  same 
time  giving  consideration  to  their 
convenience,  comfort,  and  safety.  The 


design,  especially  concerning  the 
location  of  elevators,  escalators,  and 
similar  devices,  shall  minimize  any 
extra  distance  that  wheelchair  users 
must  travel,  compared  to- 
nonhandicapped  persons,  to  such  ticket 
counters,  baggage  handling  areas  and 
boarding  locations. 

(B)  International  accessibility  symbol. 
The  international  accessibility  symbol 
shall  be  displayed  at  accessible 
entrances  to  buildings  that  meet  ANSI 
standards. 

(C)  Ticketing.  The  ticketing  system 
shall  be  designed  to  provide 
handicapped  persons  with  the 
opportunity  to  use  the  primary  fare 
collection  area  to  obtain  ticket  issuance 
and  make  fare  payment 

(D)  Baggage  check-in  and  retrieval. 
Baggage  areas  shall  be  accessible  to 
handicapped  persons.  The  facility  shall 
be  designed  to  provide  for  efficient 
handling  and  retrieval  of  baggage  by  all 
persons. 

(E)  Boarding  platforms.  All  boarding 
platforms  that  are  located  more  than 
two  feet  above  ground  or  present  any 
other  dangerous  condition,  shall  be 
marked  with  a  warning  device 
consisting  of  a  string  of  floor  material 
differing  in  color  and  texture  from  the 
remaining  floor  surface.  The  design  of 
boarding  platforms  shall  be  coor^nated 
with  the  vehicle  design  where  possible 
in  order  to  minimize  the  gap  between 
platform  and  vehicle  doorway  and  to 
permit  safe  passage  by  wheelchair  users 
and  other  handicapped  persons.  Where 
level  entry  boarding  is  not  provided, 
lifts,  ramps  or  other  suitable  devices 
shall  be  available  to  permit  boarding  by 
wheelchair  users. 

(F)  Telephones.  At  least  one  clearly 
marked  telephone  shall  be  equipped 
with  a  volume  control  or  sound  booster 
device  and  with  a  device  available  to 
handicapped  persons  that  makes 
telephone  communication  possible  for 
persons  wearing  hearing  aids. 

(G)  Teletypewriter.  Recipients  shall 
make  available  a  toll-free  reservation 
and  information  number  with 
teletypewriter  (TTY)  capabilities,  to 
permit  hearing-impaired  persons  using 
TTY  equipment  to  readily  obtain 
information  or  make  reservations  for 
any  services  provided  by  a  recipient. 

(H)  Vehicular  loading  and  unloading 
areas.  Several  spaces  adjacent  to  the 
terminal  entrance  separated  frnm  the 
main  flow  of  traffic  and  clearly  marked 
shall  be  made  available  for  the  boarding 
and  exiting  of  handicapped  persons.  The 
spaces  sh^  allow  indi\iduab  in 
wheelchairs  or  with  braces  or  crutches 
to  get  in  and  out  of  vehicles  onto  a  level 
surface  suitable  for  wheeling  or  walking. 


(I)  Parking.  Where  parking  facilities 
are  provided,  at  least  two  spaces  shall 
be  set  aside  and  identifled  for  the 
exclusive  use  of  handicapped  persons. 
Curb  cuts  or  ramps  with  grades  not 
exceeding  8.33  percent  shall  be  provided 
at  crosswalks  tetween  parking  areas 
and  the  terminal.  Where  multi-level 
parking  is  provided,  ample  space  which 
is  clearly  marked  shall  be  reserved  for 
handicapped  persons  with  limited 
mobility  on  the  level  which  is  most 
accessible  to  the  ticketing  and  boarding 
portion  of  the  terminal  facilities;  such 
level  change  shall  be  by  elevator,  ramp, 
or  by  other  devices  which  can 
accommodate  wheelchair  users. 

(J)  Waiting  area/public  space.  As  the 
major  public  area  of  the  rail  facility,  the 
environment  in  the  waiting  area/public 
space  should  give  the  handicapped 
persons  confidence  and  security  in  using 
the  facility.  The  space  shall  be  designed 
to  accommodate  the  handicapped  by 
providing  clear  directions  about  how  to 
use  all  passenger  facilities. 

(K)  Station  information.  Station 
information  systems  shall  take  into 
consideration  the  needs  of  handicapped 
persons.  The  primary  information  mode 
shall  be  visual  words  and  letters  or 
symbols  using  lighting  and  color  coding. 
Stations  shall  alro  have  facilities  for 
giving  information  orally.  Scheduling 
information  shall  be  available  in  a 
tactile  format  or  through  the  use  of  a 
toll-free  telephone  number. 

(L)  Public  services.  Public  service 
facilities,  such  as  public  toilets,  drinking 
fountains,  telephones,  travelers  aid  and 
first  aid  medical  facilities,  shall  be 
designed  in  accordance  with  ANSI 
standards. 

(2)  Existing  facilities — (1)  Ongoing 
renovation.  All  recipients  shall  begin 
immediately  to  incorporate  accessibility 
features  in  stations  and  terminals  that 
are  already  undergoing  structural 
changes  involving  entrances  and  exits, 
interior  doors,  elevators,  stairs,  baggage 
areas,  drinking  fountains,  toilets, 
telephones,  eating  places,  boarding 
platforms,  curbs,  and  parking  garages. 

(ii)  Structural  changes.  Existing 
stations  shall  be  raodifled  to  ensure  that 
the  facilities,  when  viewed  in  their 
entirety,  are  readily  accessible  to  and 
usable  by  handicapped  persons. 

(iii)  Scheduling  of  structural  changes. 
(A)  Within  five  years  from  the  effective 
date  of  this  section,  recipients  shall 
make  accessible  no  less  than  one  station 
in  each  Standard  Metropolitan 
Statistical  Area  (SMSA)  served  by  the 
recipient  Where  there  is  more  than  one 
station  in  an  ^4SA.  recipients  shall 
select  the  station  with  the  greatest 


31476 


Federal  Regiater  /  Vol.  44.  No.  106  /  Thursday.  May  31.  1979  /  Rules  and  Regulations 


annual  passenger  volume  for 
modification  within  five  years. 

(B)  Within  ten  years  of  the  effective 
date  of  this  section,  recipients  shall 
make  accessible  all  other  stations  in 
each  SMSA. 

(C)  Within  five  years  of  the  effective 
date  of  this  section,  recipients  shall 
make  accessible  stations  located  outside 
of  an  SMSA  and  not  located  within  50 
highway  miles  of  an  accessible  station. 
Where  there  are  two  or  more  stations 
within  50  highway  miles  of  one  another, 
a  recipient  shall  select  the  station  with 
the  greatest  annual  passenger  volume 
for  modification  within  five  years. 

(D)  Within  ten  years  of  the  effective 
date  of  this  section,  recipients  shall 
make  accessible  all  other  stations 
located  outside  of  an  SMSA. 

(iv)  Waiver  procedure.  (A)  Recipients 
may  petition  the  Federal  Railroad 
Administrator  for  a  waiver  from  the 
requirement  to  make  a  particular  station 
accessible  under  §  27.73(aK2)(iii)  (B)  and 
(D).  Such  petitions  shall  be  submitted  no 
later  than  six  years  after  the  effective 
date  of  this  section. 

(B)  A  request  for  a  waiver  shall  be 
supported  by  a  written  justification  to 
the  Federal  Railroad  Administrator.  The 
justification  shall  include  a  record  of  a 
community  consultative  process  in  the 
area  served  by  the  station  for  which  a 
waiver  is  sought.  This  request  shall 
include  a  transcript  of  a  public  hearkig. 
Handicapped  persons  and  organizations 
in  the  area  concerned  shall  be  involved 
in  the  consultative  process. 

(C)  Factors  that  are  applicable  to  the 
determination  on  a  petition  for  waiver 
and  the  conditions  that  would  apply  to 
the  waiver  include,  but  are  not  limited 
to:  (1)  The  utilization  of  the  station;  (2) 
the  cost  of  making  modifications  to  the 
station;  (3)  and  the  availability  of 
alternative,  accessible  means  of 
transportation  for  handicapped  persons 
that  meet  the  needs  of  those  persons  for 
efficient  and  timely  service  at  a  fare 
comparable  to  rail  fare  fi‘om  the  area 
served  by  the  station  to  the  nearest 
accessible  station  in  each  direction  of 
travel. 

(D)  Within  30  days  of  the  date  the 
waiver  request  is  filed  with  the  FRA. 
representatives  of  the  FRA  will  meet 
with  representatives  of  the  Interstate 
Commerce  Commission  (ICC)  to 
determine  if  the  justification  is 
adequate.  The  representatives  will 
coordinate  their  efforts  so  that  any 
changes  requested  by  either  FRA  or  ICC 
are  consistent. 

(E)  If  no  agreement  can  be  reached  by 
the  FRA  and  ICC  on  the  adequacy  of  the 
justification  within  60  days  from  the 


date  the  representatives  first  meet,  the 
waiver  request  shall  be  denied. 

(v)  Transition  plan.  Where  extensive 
changes  to  existing  facilities  are 
necessary  to  meet  accessibility 
requirements,  recipients  shall  develop  a 
transition  plan  in  accordance  with 

§  27.65(d)  and  submit  it.  in  duplicate,  to 
the  Federal  Railroad  Admirxistration 
(FRA). 

(vi)  Approval  of  transition  plan.  (A) 
Transition  plans  are  reviewed  and 
approved  or  disapproved  as 
expeditiously  as  possible  after  they  are 
received.  Within  30  days  from  the  date 
the  plan  is  filed  with  the  FRA, 
representatives  of  the  FRA  meet  with 
representatives  of  the  ICC  to  determine 
if  the  plan  is  adequate.  The 
representatives  coordinate  their  efforts 
so  that  any  changes  requested  by  either 
the  FRA  or  the  ICC  are  consistent. 

(B)  If  no  agreement  can  be  reached  by 
the  FRA  and  the  ICC  within  60  days 
from  the  date  the  representatives  first 
meet,  the  transition  plan  shall  be 
disapproved. 

(vii)  Existing  danger.  Every  existing 
facility  and  piece  of  equipment  shall  be 
free  of  conditions  whi^  pose  a  danger 
to  the  life  or  safety  of  handicaroed 
persons.  Upon  discovery  of  such 
oonditions,  the  danger  shall  be 
immediately  eliminated  and  all 
necessary  steps  taken  to  protect  the 
handicapped,  or  a  particular  category  of 
handicapped  persons,  from  harm  during 
the  period  that  the  facility  or  equipment 
is  being  made  safe. 

(b)  Rail  vehicles.  (1)  Within  five  years 
fi-om  the  effective  date  of  this  part,  on 
each  passenger  train: 

(1)  At  least  one  coach  car  shall  be 
accessible; 

(ii)  Where  sleeping  cars  are  provided, 
at  least  one  sleeping  car  shall  be 
accessible;  and 

(iii)  At  least  one  car  in  which  food 
service  is  available  shall  be  accessible 
to  handicapped  persons,  or  they  shall  be 
provided  food  service  where  they  are 
seated. 

In  cases  where  the  only  accessible  car  is 
first  class,  first  class  seating  for 
handicapped  persons  shall  be  provided 
at  coach  fare. 

(2)  In  order  for  a  passenger  car  to  be 
accessible  to  handicapped  persons,  the 
following  shall  be  available: 

(i)  Space  to  park  and  secure  one  or 
more  wheelchairs  to  accommodate 
persons  who  wish  to  remain  in  their 
wheelchairs,  and  space  to  fold  and  store 
one  or  more  wheelchairs  to 
accommodate  individuals  who  wish  to 
sit  in  coach  seats. 


(ii)  Accessible  restrooms  with  wide 
doorways,  bars  to  assist  the  individual 
in  moving  from  wheelchair  to  toilet,  low 
sinks,  and  other  appropriate 
modifications.  These  restrooms  should 
be  large  enough  to  accommodate 
wheelchairs. 

(3)  All  new  rail  passenger  vehicles  for 
which  solicitations  are  issued  after  the 
effective  date  of  this  part  by  recipients 
of  Federal  financial  assistance  shall  be 
designed  so  as  to  be  accessible  to 
handicapped  persons  and  shall  display 
the  international  accessibility  symbol  at 
each  entrance. 

(c)  Rail  passenger  service.  (1)  No 
recipient  shall  deny  transportation  to 
any  person  who  meets  the  requirements 
of  this  regulation  because  that  person 
cannot  board  a  train  without  assistance, 
or  use  on-train  facilities  without 
assistance,  except  as  provided  in  this 
regulation. 

(2)  Handicapped  persons  who  require 
the  assistance  of  an  attendant  shall  not 
be  denied  transportation  so  long  as  they 
are  accompanied  by  an  attendant. 
Handicapped  persons  who  require  the 
service  of  an  attendant,  but  who  are 
anaccompanied.  are  not  required  under 
this  part  to  be  transported  by  the 
recipient.  Handicapped  persons 
requiring  the  assistance  of  an  attendant 
shall  include  those  who  cannot  take 
care  of  any  one  of  their  fundamental 
personal  needs. 

(3)  All  recipients  at  stations,  except 
flag  stops  and  closed  stations,  shall,  on 
advance  notice  of  12  hours  or  more, 
provide  assistance  to  handicapped 
persons,  except  that  those  handicapped 
persons  who  require  the  services  of  an 
attendant  shall  give  advance  notice  of  at 
least  24  hours.  Such  assistance  shall 
include,  but  is  not  limited  to,  advance 
boarding  and  assisting  handicapped 
persons  in  moving  from  station  platform 
onto  the  train  and  to  a  seat.  The 
recipient  shall  provide  the  same 
assistance  to  handicapped  persons  as 
they  leave  the  train  or  board  another 
train  in  the  process  of  changing  trains. 
Recipients  shall  provide  assistance  upon 
request  to  handicapped  persons  in  the 
use  of  station  facilities  and  in  the 
handling  of  baggage. 

(4)  In  all  open  stations,  there  shall  be 
prominently  displayed  a  notice  stating 
the  location  of  the  recipient’s 
representative  or  agent  who  is 
responsible  for  providing  assistance  to 
handicapped  persons.  Recipients  shall 
publish  in  their  schedules  a  notice  of 
those  closed  stations  and  flag  stops  at 
which  assistance  cannot  be  provided  to 
handicapped  persons. 
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(5)  Assistance  tc  handicapped  persons 
in  the  use  of  on-train  facilities  shall  be 
provided  as  follows: 

(i)  General  assistance.  Recipients 
shall  provide  assistance  to  handicapped 
persons  in  moving  to  and  from 
accommodations,  including  assistance 
in  moving  to  and  from  wheelchairs. 

(ii)  Restroom  facilities.  All  recipients 
shall,  upon  request,  provide  assistance 
to  handicapped  persons  needing 
assistance  in  gaining  access  to  rest  and 
Washroom  facilities. 

(iii)  Sleeping  car  service.  All 
recipients  on  all  trains  where  sleeping 
car  service  is  provided  shall,  upon 
request,  provide  assistance  in  gaining 
access  to  the  facilities  on  various 
accommodations,  such  as  roomette, 
bedroom,  or  compartment. 

(iv)  Dining  and  lounge  car  service. 
Where  dining  cars,  food  service  cars,  or 
lounge  cars  are  inaccessible  to 
handicapped  persons,  all  recipients 
shall,  upon  request,  provide  meal, 
beverage,  and  snack  service  to 
handicapped  persons  needing  such 
service  in  their  accommodations. 

(6)  Assistance  with  wheelchairs, 
crutches,  walkers,  and  canes.  All 
recipients  shall  provide  coach  or 
sleeping  car  space  to  store,  and  shall 
assist  in  storing,  such  orthopedic  aids  as 
wheelchairs,  walkers,  crutches,  and 
canes.  These  orthopedic  aids  shall  be 
stored  on  the  same  coach  or  sleeping  car 
in  which  the  handicapped  person 
travels. 

(7)  Notice  of  assistance  available 
provided  in  the  use  of  on-board 
facilities.  All  recipients  shall,  on  all 
coaches,  sleeping  cars,  dining  cars,  food 
service  cars,  and  lounge  cars, 
permanently  display  a  notice  stating 
where  and  from  whom  assistance  in  the 
use  of  facilities  of  various  cars  may  be 
obtained. 

(8)  Bedridden  and  stretcher-bound 
passengers,  (i)  Where  equipment  is 
designed  or  modified  to  accept 
bedridden  or  stretcher-bound 
passengers  without  unreasonable  delay, 
the  recipient  shall  provide  assistance  in 
the  boarding  of  bedridden  or  stretcher- 
bound  persons  into  sleeping  quarters. 
Accessibility  to  coaches  for  these 
persons  is  not  required. 

(ii)  Advance  notification  of  24  hours 
or  more  is  mandatory  in  order  to  ensure 
provision  of  assistance  to  bedridden  or 
stretcher-bound  passengers.  For  the 
purpose  of  this  section,  assistance  need 
not  necessarily  include  placing  the 
bedridden  or  stretcher-bound  person 
into  the  compartment. 

(9)  Passengers  requiring  life  support 
equipment.  Recipients  shall  not  be 
required  to  transport  persons  who  are 


dependent  upon  life  support  equipment 
needing  power  from  the  vehicle. 

(10)  Guide  dogs.  Seeing  eye  dogs  and 
hearing  guide  dogs  shall  be  permitted  to 
accompany  their  owners  on  all 
passenger  trains,  and  shall  be  permitted 
in  coach,  sleeping,  and  dining  cars. 

(11)  Services  to  deaf  and  blind 
passengers.  Recipients  shall  provide 
assistance  to  deaf  and/or  blind 
passengers,  on  request,  by  advising 
them  of  station  stops. 

(12)  Recipients  shall  notify  the  public 
that  they  provide  services  that  facilitate 
travel  by  handicapped  persons. 

(13)  Recipients  shall  provide  training 
to  their  employees  sufficient  to  enable 
them  to  carry  out  the  recipients’ 
responsibilities  under  this  section. 

§  27.75  Federal  Highway  Administration- 
Highways. 

(a)  New  Facilities — (1)  Highway  rest 

area  facilities.  All  such  facilities  that 
will  be  constructed  with  Federal 
financial  assistance  shall  be  designed 
and  constructed  in  accordance  with  the 
ANSI  standards.  , 

(2)  Curb  cuts.  All  pedestrian 
crosswalks  constructed  with  Federal 
financial  assistance  shall  have  curb  cuts 
or  ramps  to  accommodate  persons  in 
wheelchairs,  pursuant  to  section  228  of 
the  Federal-Aid  Highway  Act  of  1973  (23 
U.S.C.  402(b)(1)(F)). 

(3)  Pedestrian  over-passes,  under¬ 
passes  and  ramps.  Pedestrian  over¬ 
passes,  under-passes  and  ramps, 
constructed  with  Federal  financial 
assistance,  shall  be  accessible  to 
handicapped  persons,  including  having 
gradients  no  steeper  than  10  percent, 
unless: 

(i)  Alternate  safe  means  are  provided 
to  enable  mobility-limited  persons  to 
cross  the  roadway  at  that  location;  or 

(ii)  It  would  be  infeasible  for  mobility- 
limited  persons  to  reach  the  over-passes, 
under-passes  or  ramps  because  of 
unusual  topographical  or  architectural 
obstacles  imrelated  to  the  federally 
assisted  facility. 

(b)  Existing  Facilities.  Rest  area 
facilities.  Rest  area  facilities  on 
Interstate  highways  shall  be  made 
accessible  to  handicapped  persons, 
including  wheelchair  users,  within  a 
three-year  period  after  the  effective  date 
of  this  part.  Other  rest  area  facilities 
shall  be  made  accessible  when  Federal 
financial  assistance  is  used  to  improve 
the  rest  area,  or  when  the  roadway 
adjacent  to  or  in  the  near  vicinity  of  the 
rest  area  is  constructed,  reconstructed 
or  otherwise  altered  with  Federal 
financial  assistance. 


§§27.77-79  [Reserved] 

Subpart  E— Program  Accessibility, 
Requirements  in  Specific  Operating 
Administration  Programs:  Mass 
Transportation 

§  27.81  Purpose. 

The  purpose  of  this  subpart  is,  in 
addition  to  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  also  to 
implement  section  16(a)  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  and  section  165(b)  of  the 
Federal-Aid  Highway  Act  of  1973,  as 
amended.  These  latter  statutes  are 
designed  to  increase  the  availability  to 
elderly  and  handicapped  persons  of 
mass  transportation  that  Aey  can 
effectively  utilize.  Section  165(b)  also 
requires  access  for  elderly  and 
handicapped  persons  to  public  mass 
transportation  facilities,  equipment,  and 
services.  This  subpart  consolidates  and 
revises  existing  Urban  Mass 
Transportation  Administration  (UMTA) 
regulations,  policies,  and  administrative 
practices  implementing  the  above 
statutes. 

§  27.83  Fixed  facilities  for  the  public. 

(a)  Existing  fixed  facilities.  Fixed 
facility  accessibility  shall  be  achieved 
by  a  staged  sequence  of  fixed  facility 
modifications,  replacements,  and  new 
construction  that  reflects  reasonable 
and  steady  progress.  Changes  not 
involving  extraordinarily  expensive 
structural  changes  to.  or  replacement  of. 
existing  facilities  shall  be  implemented 
as  soon  as  practicable  but  not  later  than 
three  years  after  the  effective  date  ofi 
this  regulation.  Other  fixed  facility 
accessibility  changes  shall  be  made  as 
soon  as  practicable  but  no  later  than  the 
deadlines  specified  in  §  §  27.85-27.95. 

(b)  New  fixed  facilities  and 
alterations.  In  addition  to  the 
requirements  of  §  27.67,  new  transit 
fixed  facilities  for  the  public  shall 
incorporate  such  other  features  as  are 
necessary  to  make  the  fixed  facilities 
accessible  to  handicapped  persons. 
Existing  fixed  facilities  shall  incorporate 
these  same  features  to  the  extent 
provided  by  §§  27.85-27.95.  In  particular 
among  these  features,  the  desi^  of 
boarding  platforms  for  level-entry 
vehicles  shall  be  coordinated  with  the 
vehicle  design  in  order  to  minimize  the 
gap  between  the  platform  and  vehicle 
doorway  and  to  permit  safe  passage  by 
wheelchair  users  and  other  handicapped 
persons.  Special  attention  shall  be  ^ven 
to  the  needs  of  handicapped  persons  in 
the  areas  of  fare  vending  and  collection 
systems,  visual  and  aural  information 
systems,  telephones  (wheelchair  users 
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and  persons  with  reduced  hearing 
ability  require  certain  accommodations], 
teletype  machines  to  handle  calls  from 
deaf  persons,  vehicular  loading  and 
unloading  areas,  and  parking  areas  at 
park-and-ride  facilities. 

§  27.85  Fixed  route  bus  systems. 

(a)  Program  accessibility.  (1)  Program 
accessibility  for  a  fixed  route  bus' 
system  is  achieved  when: 

(1)  The  system  is  accessible  to 
handicapped  persons  who  ca:  use  steps; 
and 

(ii)  The  system,  when  viewed  in  its 
entirety,  is  accessible  to  wheelchair 
users.  With  respect  to  vehicles,  this 
requirement  means  that  at  least  one-half 
of  the  peak-hour  bus  service  must  be 
accessible  and  accessible  buses  must  be 
used  before  inaccessible  buses  during 
off-peak  service. 

(2)  Fixed  route  bus  systems  shall 
achieve  program  accessibility  as  soon  as 
practicable  but  no  later  than  three  years 
after  the  effective  date  of  this  regulation; 
provided,  however,  that  the  time  limit  is 
extended  to  10  years  for  the 
extraordinarily  expensive  structural 
changes  to,  or  replacement  of,  existing 
facilities,  including  vehicles,  necessary 
to  achieve  program  accessibility. 

(3)  Nothing  in  this  section  shall 
require  any  recipient  to  install  a  lift  on 
any  bus  for  which  a  solicitation  was 
issued  on  or  before  February  15, 1977. 

(b)  New  vehicles.  New  fixed  route 
buses  of  any  size  for  which  solicitations 
are  issued  after  the  effective  date  of  this 
part  shall  be  accessible  to  handicapped 
persons,  including  wheelchair  users. 
With  respect  to  new,  standard,  full-size 
urban  transit  buses,  this  requirement 
remains  in  effect  imtil  such  time  as 
solicitations  for  those  buses  must  use 
UMTA's  bid  package  entitled  ‘Transbus 
Procurement  Requirements." 

§  27.87  Rapid  and  commuter  rail  systems. 

(a)  Program  accessibility.  Program 
accessibility  for  a  rapid  or  a  conunuter 
rail  system  is  achieved  when  the 
system,  when  viewed  in  its  entirety,  is 
accessible  to  handicapped  persons, 
including  wheelchair  users.  This  general 
requirement  means  that: 

(1)  Stations.  All  stations  must  be 
accessible  to  handicapped  persons  who 
can  use  steps,  and  key  stations  must  be 
accessible  to  wheelchair  users. 

(i)  For  rapid  rail  systems,  key  stations 
are  those  that  are: 

(A)  Stations  where  passenger 
boardings  exceed  average  station 
boardings  by  at  least  15  percent: 

(B)  Transfer  points  on  a  rail  line  or 
between  rail  lines; 


(C)  Major  interchange  points  with 
other  transportation  modes; 

(D)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station; 

(E)  Stations  serving  major  activity 

centers  of  the  following  types; 
employment  and  government  centers, 
institutions  of  higher  learning,  and 
hospitals  or  other  health  care  facilities; 
or  _ 

(F)  Stations  that  are  special  trip 
generators  for  sizeable  numbers  of 
handicapped  persons. 

(ii)  For  commuter  rail  systems,  key 
stations  are  those  that  are: 

(A)  Transfer  points  on  a  rail  line  or 
between  rail  lines; 

(B)  Major  interchange  points  with 
other  transportation  modes; 

(C)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station; 

(D)  Stations  serving  major  activity 
centers  of  the  following  types; 
employment  and  government  centers, 
institutions  of  higher  learning,  and 
hospitals  or  other  health  care  facilities; 

(E)  Stations  that  are  special  trip 
generators  for  sizeable  numbers  of 
handicapped  persons;  or 

(F)  Stations  that  are  distant  from  other 
accessible  stations. 

(2)  Vehicles.  All  vehicles  must  be 
accessible  to  handicapped  persons  who 
can  use  steps,  and  one  vehicle  per  train 
must  be  accessible  to  wheelchair  users. 

(3)  Connector  service.  With  respect  to 
rapid  rail  systems,  accessible  connector 
service  is  provided  between  accessible 
and  inaccessible  stations.  The  connector 
service  may  be  provided  by  regular  bus 
service,  special  bus  service,  special 
service  paratransit,  or  any  other 
accessible  means  of  transportation  that 
will  transport  a  handicapped  person 
from  the  vicinity  of  an  inaccessible 
rapid  rail  station  to  the  vicinity  of  the 
nearest  accessible  station  in  the 
person’s  direction  of  travel,  or  vice- 
versa.  Provision  of  connector  service  is 
an  integral  part  of  rapid  rail  program 
accessibility.  The  connector  service, 
when  combined  with  the  key  stations, 
must  provide  a  level  of  service 
reasonably  comparable  to  that  provided 
for  a  nonhandicapped  person. 

(4)  Timing.  Rapid  and  commuter  rail 
systems  shall  achieve  program 
accessibility  as  soon  as  practicable  but 
no  later  than  three  years  after  the 
effective  date  of  this  part;  provided, 
however,  that  the  time  limit  is  extended 
to  30  years  for  extraordinarily  expensive 
structural  changes  to,  or  replacement  of. 
existing  fixed  facilities  necessary  to 
achieve  program  accessibility.  Steady 
progress  is  required  over  that  30-year 
period.  The  time  limit  is  extended  to  five 
years  with  respect  to  rapid  rail  vehicles 


and  10  years  with  respect  to  conunuter 
rail  vehicles  for  extraordinarily 
expensive  structimal  changes  to,  or 
replacement  of,  existing  rail  vehicles. 
Complete  connector  service  for  rapid 
rail  systems  shall  be  provided  no  later 
than  30  years  after  the  effective  date  of 
this  part.  Over  this  time  period,  there 
shall  be  a  steady  build-up  of  the 
connector  service  that  is  coordinated 
with  the  completion  of  key  stations; 
however,  no  later  than  12  years  from  the 
effective  date  of  this  part,  the  connector 
service  shall  provide  effective  and 
efficient  utilization  of  those  key  stations 
that  have  been  made  accessible. 

(5)  Assessment.  Twelve  years  after 
the  effective  date  of  this  part,  rapid  and 
commuter  rail  operators  shall  prepare  a 
full  report  for  the  Department  on  what 
accessibility  improvements  have  been 
made,  what  the  costs  have  been,  and 
what  the  ridership  attributable  to  the 
accessibility  improvements  has  been. 

(b)  New  vehicles.  New  rapid  rail 
vehicles  for  which  solicitations  are 
issued  after  the  effective  date  of  this 
part  shall  be  accessible,  except  that  gap 
closing  devices,  if  determined  to  be 
necessary  for  accessible  operation  of 
stations  or  cars,  are  not  required  for 
vehiclesjor  which  solicitations  are 
issued  before  January  1. 1983.  New 
commuter  rail  vehicles  for  which 
solicitations  are  issued  on  or  after 
January  1, 1983,  shall  be  accessible  to 
wheelchair  users;  however,  new 
commuter  rail  vehicles  for  which 
solicitations  are  issued  after  the 
effective  date  of  this  part  shall  be 
accessible  to  handicapped  persons  who 
can  use  steps. 

§27.89,  Light  rail  systems. 

(a)  Program  accessibility.  Program 
accessibility  for  a  light  rail  system  is 
achieved  when  the  system,  when 
viewed  in  its  entirety,  is  accessible  to 
handicapped  persons,  including 
wheelchair  users.  This  general 
requirement  means  that: 

(1)  Stations.  All  stations  must  be 
accessible  to  handicapped  persons  who 
can  use  steps,  and  key  stations  must  be 
accessible  to  wheelchair  users.  Key 
stations  are  those  that  are: 

(i)  Transfer  points  on  a  rail  line  or 
between  rail  lines; 

(ii)  Major  interchange  points  with 
other  transportation  modes; 

(iii)  End  stations,  unless  an  end 
station  is  close  to  another  accessible 
station:  ■ 

(iv)  Stations  serving  major  activity 
centers  of  the  following  types: 
employment  and  government  centers, 
institutions  of  higher  learning  and 
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hospitals  or  other  health  care  facilities; 
or 

(v)  Stations  that  are  special  trip 
generators  for  sizeable  numbers  of 
handicapped  persons. 

(2)  Vehicles.  Each  light  rail  vehicle 
must  be  accessible  to  handicapped 
persons  who  can  use  steps;  at  least  one- 
half  of  the  peak-hour  light  rail  service 
must  be  accessible  to  wheelchair  users 
and  accessible  light  rail  vehicles  must 
be  used  before  inaccessible  vehicles 
during  off-peak  service. 

(3)  Timing.  Light  rail  systems  shall 
achieve  program  accessibility  as  soon  as 
practicable  but  no  later  than  three  years 
after  the  effective  date  of  this  part; 
provided,  however,  that  the  time  limit  is 
extended  to  20  years  for  extraordinarily 
expensive  structural  changes  to,  or 
replacement  of,  existing  fixed  facilities 
and  vehicles  necessary  to  achieve 
program  accessibility. 

(4)  Assessment.  Twelve  years  after 
the  effective  date  of  this  part,  light  rail 
operators  shall  prepare  a  full  report  for 
the  Department  on  what  accessibility 
improvements  have  been  made,  what 
the  costs  have  been,  and  what  the 
ridership  attributable  to  the  accessibility 
improvements  has  been. 

(b)  New  Vehicles.  New  light  rail 
vehicles  for  which  solicitations  are 
issued  on  or  after  January  1, 1983,  shall 
be  accessible  to  wheelchair  users; 
however,  new  light  rail  vehicles  for 
which  solicitations  are  issued  after  the 
effective  date  of  this  part  shall  be 
accessible  to  handicapped  persons  who 
can  use  steps. 

§  27.91  Paratransit  ayatems. 

(a)  General.  Each  paratransit  system 
shall  be  operated  so  that  the  system, 
when  viewed  in  its  entirety,  is 
accessible  to  handicapped  persons, 
including  wheelchair  users.  This  means 
that  the  system  must  operate  a  number 
of  vehicles  sufficient  to  provide 
generally  equal  service  to  handicapped 
persons  who  need  such  vehicles  as  is 
provided  to  other  persons.  Where  new 
vehicles  must  be  purchased  or  structural 
changes  must  be  made  to  meet  this 
requirement,  the  purchase  or  changes 
shall  be  made  as  soon  as  practicable  but 
no  later  than  three  years  after  the 
effective  date  of  this  regulation. 

(b)  New  vehicles.  New  paratransit 
vehicles  for  which  solicitations  are 
issued  after  the  effective  date  of  this 
part  shall  be  accessible  to  handicapped 
persons,  unless  the  paratransit  system  is 
and  will  remain  in  compliance  with 
paragraph  (a)  of  this  section  without  the 
new  vehicles  being  accessible. 


§  27.93  Systems  not  covered  by  §§  27  J5- 
27.91.  ■ 

(a)  Scope.  This  section  applies  to 
forms  of  mass  transportation  not 
covered  by  §  §  27.85-27.91  (e.g.,  ferry 
boat). 

(b)  General.  (1)  Program  accessibility 
for  a  subject  system  is  achieved  when 
the  system,  when  viewed  in  its  entirety, 
is  accessible  to  handicapped  persons, 
including  wheelchair  users. 

(2)  Subject  systems  shall  achieve 
program  accessibility  as  soon  as 
practicable  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation,  provided,  however,  that 
this  period  may  be  extended  upon 
appeal  to  the  Urban  Mass 
Transportation  Administrator  if  program 
accessibility  can  be  achieved  only 
through  extraordinarily  expensive 
structural  changes  to  or  replacement  of, 
existing  facilities,  including  vehicles, 
and  if  other  accessible  modes  of 
transportation  are  available  that  meet 
the  needs  of  handicapped  persons  for 
efficient  and  timely  service  at  a  fare 
comparable  to  that  of  the  subject  system 
in  the  service  area  of  that  system. 

§  27.95  Program  policies  and  practices. 

(a)  Program  policies  and  practices  that 
prevent  a  system  subject  to  this  subpart 
ffom  achieving  program  accessibility 
shall  be  modilRed  as  soon  as  reasonably 
possible  but  in  no  event  later  than  three 
years  after  the  effective  date  of  this  part. 
This  three-year  period  shall  prevail  over 
the  one-year  period  of  §  27.11(c)(2). 

(b)  The  following  program  policies 
and  practices  which  influence  the 
achievement  of  program  accessibility 
shall,  along  with  any  other  appropriate 
practice,  be  addressed  in  the  planning 
process; 

(1)  Safety  and  emergency  policies  and 
procedures. 

(2)  Periodic  sensitivity  and  safety 
training  for  personnel. 

(3)  Accommodations  for  companions 
or  aides  of  handicapped  travelers. 

(4)  Intermodal  coordination  of 
transportation  providers. 

(5)  Coordination  with  social  service 
agencies  that  provide  or  support 
transportation  for  handicapped  persons. 

(6)  Comprehensive  marketing 
considerate  of  handicapped  persons' 
travel  needs. 

(7)  Leasing,  rental,  procurement,  and 
other  related  administrative  practices. 

(8)  Involvement  of  existing  private 
and  public  operators  of  transit  and 
public  paratransit  in  planning  and 
competing  to  provide  other  accessible 
modes  and  appropriate  services. 

(9)  Regulatory  reforms  to  permit  and 
encourage  accessible  services. 


(10)  Management  supervision  of 
accessible  facilities  and  vehicles. 

(11)  Maintenance  and  security  of 
accessibility  features. 

(12)  Labor  agreements  and  work  rules. 

(13)  Appropriate  insurance  coverage. 

§  27.97  Interim  accessible  fransportation. 

(a)  Period  prior  to  interim  accessible 
transportation.  Until  the  requirement  of 
paragraph  (b)  of  this  section  is  met,  the 
annual  element  of  each  urbanized  area’s 
transportation  improvement  program 
submitted  to  UMTA  after  the  effective 
date  of  this  part  shall  exhibit  a 
reasonable  level  of  effort  in 
programming  projects  or  project 
elements  designed  to  benefit 
handicapped  persons  who  cannot 
otherwise  use  the  recipient's 
transportation  system  until  it  is  made 
accessible  in  accordance  with  the 
requirements  of  this  part.  Reasonable 
progress  in  implementing  previously 
programmed  projects,  including  those 
programmed  before  the  effective  date  of 
this  part,  shall  be  demonstrated  by 
recipients.  Recipients,  working  through 
(he  Metropolitan  Planning  Organization 
(MPO),  shall  use  their  best  efforts  to 
comply  with  this  paragraph  in  a  way 
that  will  support  the  achievement  of 
program  accessibility  and  make  the 
transition  to  interim  accessible 
transportation  efficient  and  cost- 
effective.  Recipients,  working  through 
the  MPO,  shall  also  use  their  best  efforts 
to  coordinate  and  use  effectively  all 
available  special  services  and  programs 
in  the  community.  Recipients  in  non- 
urbanized  areas  are  generally  subject  to 
the  requirements  of  this  paragraph 
concerning  special  efforts  in 
programming  and  implementation. 

(b)  Interim  accessible 
transportation — (1)  General.  No  later 
than  three  years  after  the  effective  date 
of  this  part,  each  recipient  whose  system 
has  not  achieved  program  accessibility 
shall  provide  or  assure  the  provision  of 
interim  accessible  transportation  for 
handicapped  persons  who  could 
otherwise  use  the  system  if  it  had  been 
made  accessible.  Such  transportation 
shall  be  provided  until  program 
accessibility  has  been  achieved.  An 
area’s  ffxed  route  bus  system  will 
satisfy  this  requirement  for  a  rail  system 
if  the  bus  system  has  achieved  program 
accessibility  and  if  the  bus  system 
serves  the  inaccessible  portions  of  that 
rail  system. 

(2)  Standards  and  expenditures,  (i) 

The  standards  for  interim  accessible 
transportation  shall  be  developed  in 
cooperation  with  an  advisory  group  of 
representatives  of  local  han^capped 
persons  and  groups  and  be  set  forth  in 
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the  transition  plan.  During  the  period  for 
interim  accessible  transportation,  the 
recipient  shall  be  obligated  to  spend 
annually  an  amoxmt  equal  to  two 
percent  of  the  financial  assistance  it 
receives  under  section  5  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  on  such  transportation, 
provided  that  a  lower  amount  may  be 
spent  during  any  year  when  UMTA 
^ds  that  the  local  advisory  group  had 
agreed  with  the  recipient  that 
expenditures  at  a  lower  level  will 
provide  an  adequate  level  of  service.  If  a 
recipient  does  not  receive  financial 
assistance  under  section  5.  its  obligation 
shall  be  an  amount  equal  to  two  percent 
of  the  annual  financial  assistance  it 
receives  for  mass  transportation  from 
the  Department  with  the  same  provision 
concerning  lower  expenditures.  The 
recipient  is  not  obligated  to  spend  more 
on  interim  accessible  transportation 
than  the  amoimt  specified  in  this 
paragraph.  * 

(ii)  Subject  to  the  expenditme 
limitation  of  paragraph  (b)(2)(i)  of  this 
section,  interim  accessible 
transportation  shall  be  available  within 
the  recipient’s  normal  service  area  and 
during  normal  service  hours  and,  to  the 
extent  feasible,  meet  the  following 
requirements:  there  shall  be  no 
restrictions  on  trip  purpose;  combined 
wait  and  travel  time,  transfer  frequency, 
and  fares  shall  be  comparable  to  that  of 
the  regular  fixed-route  system;  service 
shall  be  available  to  all  handicapped 
persons  who  could  otherwise  use  the 
system  if  it  had  been  made  accessible, 
including  wheelchair  users  who  cannot 
transfer  from  a  wheelchair  and  those 
who  use  powered  wheelchairs;  and 
there  shall  be  no  waiting  list  such  that 
handicapped  persons  who  have 
qualified  or  registered  for  the  service  are 
consistently  excluded  firom  that  service 
by  virtue  of  low  capacity. 

(3)  Coordination  of  existing  services. 
The  recipient,  working  through  the  MPO, 
shall  use  its  best  efforts  to  coordinate 
and  use  effectively  all  available  special 
services  and  programs  in  the  community 
in  order  to  ensure  the  provision  of 
service  that  meets  the  standards  of 
paragraph  (b)(2)(ii]  of  this  section.  Such 
services  and  programs  may  reduce  the 
recipient’s  expenditure  obligation  under 
paragraph  (b)(2)(i]  of  this  section  if,  in 
accordance  with  ^at  paragraph,  the 
handicapped  advisory  committee  agrees 
that  the  full  level  of  expenditm«  is  not 
necessary. 

1 27  J9  Waiver  for  axieting  rapid, 
commuter,  and  NgM  ral  ayatama. 

A  recipient  that  operates  a  rapid  rail, 
commuter  rail,  or  li^t  rail  system  in 


existence  on  the  effective  date  of  this 
part  may,  through  the  MPO  for  the  area 
or  areas  concerned,  petition  the 
Secretary  for  a  waiver  of  any  of  its 
obligations  under  S  27.87  or  $  27.89  with 
respect  to  accessibility  for  handicapped 
persons.  Waiver  requests  may  only  be 
submitted  after  the  MPO  and 
handicapped  persons  and  organizations 
representing  handicapped  persons  in  the 
community,  through  a  consultative 
process,  have  developed  arrangements 
for  alternative  service  substantially  as 
good  as  or  better  than  that  which  would 
have  been  provided  absent  a  waiver. 
Petitions  shall  be  supported  by  a  record 
of  the  community  consultative  process, 
including  a  transcript  of  a  public  hearing 
with  notice  and  consultation  with 
handicapped  persons  and  organizations 
representing  handicapped  persons,  and 
a  complete  transition  plan  for  an 
accessible  system.  The  Secretary  may  - 
grant  such  a  petition  in  his  or  her 
discretion,  provided  that  the  Secretary 
determines  that  local  alternative  service 
to  handicapped  persons  will  be 
substantially  as  good  as  or  better  than 
that  which  would  have  been  provided 
by  the  waived  requirement  of-this 
subpart.  If  the  petition  is  for  the  major 
rapid  rail  system  in  New  York,  Chicago, 
Philadelphia,  Boston  or  Cleveland  (those 
systems  currently  operated  by  the  New 
York  City  Transit  Authority,  the  Chicago 
Transit  Authority,  the  SouAeastem 
Pennsylvania  Transportation  Authority, 
the  Massachusetts  Bay  Transportation 
Authority,  and  the  Greater  Cleveland 
Regional  Transit  Authority)  and  the 
waiver  is  granted,  the  petitioner  shall 
spend,  or  shall  ensure  that  other  UMTA 
recipients  in  the  urbanized  area  spend, 
on  an  annual  basis,  at  least  an  amount 
equal  to  five  percent  of  the  urbanized 
area’s  funds  under  section  5  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended,  on  this  alternative  service. 
For  the  purposes  of  the  five  percent 
measurement,  “urbanized  area’’  refers  to 
the  portion  of  an  urbanized  area  located 
in  one  state. 

S  27.101  Period  after  program 
accessibility. 

Following  the  achievement  of  program 
accessibility,  all  recipients  whose 
systems  are  covered  by  this  subpart 
shall  continue  to  work  with  the  MPO 
concerned  to  coordinate  special  services 
for  handicapped  persons. 

f  27.103  Transition  plan. 

(a)  General  A  transition  plan  shall  be 
prepared  for  each  urbanized  and  non- 
urbanized  area  receiving  finiincial 
assistance  from  the  Department  for 
mass  transportation.  The  transition  plan 


is  a  document  which  describes  the 
results  of  planning  for  program 
accessibility  and  defines  a  staged,  multi¬ 
year  program.  The  purpose  of  Uie  plan  is 
to  identify  the  transportation 
improvements  and  policies  needed  to 
acUeve  program  accessibility  and  to 
provide  interim  accessible 
transportation  prior  to  the  achievement 
of  program  accessibility  in  compliance 
with  this  part  The  requirements  of 
S  27.65(d)  apply  to  transition  plans 
prepared  under  this  section  unless  they 
conflict  with  the  reqiiirements  of  this 
section,  in  which  case  the  requirements 
of  this  section  shall  prevail. 

(b)  Planning  process.  (1)  The  urban 
transportation  planning  process  of  each 
urbanized  and  non-urbanized  area 
receiving  financial  assistance  from  the 
Department  for  mass  transportation 
shall  include  the  development  and 
periodic  reappraisal  and  refinement  of  a 
transition  plan  which  is  an  outgrowth  of 
ongoing  activities  to  plan  public  mass 
transportation  facilities  and  services 
that  can  effectivelv  be  utilized  by 
elderly  and  handicapped  persons 
pursuant  to  23  CFR  450.12()(a)(5). 

(2)  The  transition  plan  shall  cover  the 
entire  period  required  to  achieve 
program  accessibility. 

(3)  'The  level  of  detail  in  the  transition 
plan  shall  be  appropriate  for  the  size  of 
the  urban  area,  the  complexity  of  its 
mass  transportation  system  and  the 
scheduling  of  its  accessibility 
improvements. 

(4)  The  development  and  periodic 
reappraisal  and  refinement  of  the 
transition  plan  shall: 

(i)  In  urbanized  areas,  be  done  under 
the  direction  of  the  Metropolitan 
Planning  Organization  (KQK))  in 
cooperation  with  State  and  local 
officials  and  operators  of  publicly 
owned  mass  transportation  services  in 
conformance  with  23  CFR  450.306(a)  and 

(b); 

(ii)  In  non-urbanized  areas,  be  done 
under  the  direction  of  local  elected 
officials  in  cooperation  with  transit 
operators  and  the  State;  and 

(iii)  Be  performed  with  community 
participation  required  by  $  27.107. 

(5)  The  transition  plan  shall  be 
endorsed  by  the  MPO  in  urbanized 
areas  pursuant  to  23  CFR  450.112(b)  and 
shall  be  endorsed  by  the  recipients 
responsible  for  implementing 
improvements  and  policies  specified  in 
the  transition  plan,  with  the  recipient 
endorsement  required  only  for  tl^ 
portions  of  the  plan  which  affect  each 
such  recipient 

(c)  Plan  content.  The  transition  plan 
shall  include: 
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(1)  Identification  of  public 
transportation  vehicles,  fixed  facilities, 
services,  policies,  and  procedures  that 
do  not  meet  the  program  accessibility 
requirements  of  this  part; 

(2)  Identification  by  system  and 
redpient  of  the  improvements  and 
polides  required  for  bringing  them  into 
conformance  with  this  part,  induding 
any  required  interim  accessible 
transportation:  the  plan  should  indicate 
how  interim  accessible  transportation 
service  levels  and  fares  were 
determined; 

(3)  Establishment  of  priorities  among 
the  improvements,  reasonable 
implementation  schedules,  and  system 
accessibility  benchmarks  (the  pl^ 
should  document  phasing  criteria, 
identify  which  projects  are  necessary  to 
meet  three-year  requirements,  and  set 
appropriate  benchmarks  for  longer-term 
efforts): 

(4)  Assignment  of  responsibility 
among  public  transportation  service 
providers  for  the  implementation  of 
improvements  and  polides; 

(5)  Identification  of  coordination 
activities  to  improve  the  effidency  and 
effectiveness  of  existing  services; 

(6)  Estimation  of  total  costs  and 
identification  of  sources  of  funuing  for 
implementing  the  improvements  in  the 
plan; 

(7)  Description  of  community 
partidpation  in  the  development  of  the 
transition  plan;  and 

(8)  Identification  of  responses  to 
substantive  conoenu  raised  daring 
public  hearings  on  the  plan. 

(d)  Timing.  (1)  Transition  plans  shall 
be  transmitted,  in  duplicate,  f(»r 
approval  to  UMTA  as  soon  as 
practicable  but  not  later  than  one  year 
finm  the  effective  date  of  this  part, 
except  that  for  urbanized  areas  with 
inaccessible  rapid  rail  systems,  the  plan 
shall  be  transmitted  not  later  than  18 
months  after  the  effective  date  of  this 
part  Upon  request  and  an  adequate 
showing  of  need,  the  one-year  period 
may  be  extended  to  18  months  for 
urbanized  areas  with  inaccessible  rail 
systems  other  than  rapid  rail. 

(2)  Transition  plans  will  be  reviewed 
and  approved  or  disapproved  by  UMTA 
as  expeditiously  as  possible  after  they 
are  received.  , 

(3)  The  transition  plan  shall 
periodically  be  reappraised  and  refined, 
particularly  to  add  details  of 
accessibility  improvements  as  their 
scheduled  implementation  dates  are 
approached.  Amendments  to  the  plan 
resulting  from  reappraisals  or 
refinements  shall  be  submitted  in  the 
same  manner  as  the  original  plan,  with 


community  participation  and  UMTA 
approval. 

(e)  Transportation  improvement 
program.  Armual  elements  of  '* 
transportation  improvement  programs 
submitted  for  Uh^A  approval  shall  be 
consistent  with  the  requirements  of  this 
part  and  with  the  local  transition  plan, 
once  that  plan  has  been  approved  by 
UMTA. 

S  27.105  Annual  status  report 

(a)  In  order  to  provide  a  basis  upon 
wU^  a  determination  of  compliance 
can  be  made,  each  recipient  of  UMTA 
assistance  (or  MPO  on  its  behalf), 
beginning  in  the  year  following 
submission  of  the  transition  plan,  shall 
provide  an  annual  status  report  on  its 
compliance  with  this  part.  The  report 
shall  provide  a  summary  of  the 
recipient’s  accomplishments  and 
activities  for  meeting  the  schedule  of 
improvements  in  the  area’s  approved 
transition  plan. 

(b)  The  first  annual  status  report  shall 
indude  a  copy  of  the  three  compliance 
planning  items  listed  in  S  27.11(c)(3). 
Subsequent  annual  status  reports  shall 
reflect  any  changes  made  as  a  result  of 
the  requirement  of  $  27.11(c)(2Xv)  for 
periodically  reviewing  and  updating  the 
compliance  planning. 

8  27.107  Community  participation. 

(a)  General.  This  section  applies  to 
redpients  whose  systems  are  covered 
by  subpart  E.  Community  involvement, 
particularly  by  handicapped  persons  or 
organizations  representing  handicapped 
persons,  during  the  devel(^mMnt  of  die 
transition  plan  and  at  least  annually 
during  its  implementation,  during 
significant  changes  in  the  transition 
plan,  and  at  the  time  of  any  request  for 
waiver  is  required. 

(b)  Participation.  Agendes  performing 
the  planning,  programming,  and 
implementation  activities  required  by 
this  subpart  shall  use  adequate  dtizen 
partidpation  mechanisms  or  procediues 
during  those  activities.  The  mechanisms 
shall  ensure  continuing  consultation, 
from  initial  planning  through 
implementation,  with  handicapped 
persons,  advocacy  organizations  of 
handicapped  persons  (where  available), 
public  and  private  sodal  service 
agendes,  public  and  private  operators  of 
existing  transportation  for  handicapped 
persons,  public  and  private 
transportation  operators,  and  other 
interested  and  concerned  persons. 

(c)  Hearing.  A  public  hearing,  with 
adequate  notice,  shall  be  held  on  the 
proposed  transition  plan  and  on 
sig^cant  changes  to  the  plan,  and  a 
written  response  shall  be  provided  for 


substantive  concerns  raised  during  the 
hearing.  This  response  shall  indicate 
whether  die  plan  has  been  or  will  be 
changed  to  accommodate  the  concerns 
and  &e  rationale  for  changing  or  not 
changing  the  plan. 

8827.105-119  [Rasarvad] 

Subpart  F— Enforcement 

8  27.121  Complianoa  Information. 

(a)  Cooperation  and  assistance.  The 
responsible  Departmental  offidal,  to  the 
fullest  extent  practicable,  seeks  the 
cooperation  of  redpients  in  securing 
compliance  with  this  part  and  provides 
assistance  and  guidance  to  redpients  to 
help  them  comply  with  this  part 

(b)  Compliance  reports.  Each  redpient 
shall  keep  on  file  for  one  year  all 
complaints  of  noncompUance  received. 

A  reoird  of  all  such  complaints,  udiich 
may  be  in  summary  form,  shall  be  kept 
for  five  years.  Each  redpient  shall  keep 
such  other  records  and  sulmiit  to  the 
responsible  Departmental  offidal  or  his/ 
her  designee  timely,  complete,  and 
accurate  compliance  reports  at  such 
times,  and  in  such  form,  and  containing 
such  information  as  the  responsible 
Department  offidal  may  prescribe.  In 
the  case  of  any  program  under  which  a 
primary  redpient  extends  Federal 
financial  assistance  to  any  other 
redpient,  the  other  redpient  shall  also 
submit  compliance  reports  to  the 
primary  redpient  so  as  to  enable  ffie 
jvimary  recipient  to  prepare  its  repeat. 

(c)  Access  to  sources  of  information. 
Eadi  redpient  shall  permit  access  by 
die  responsible  Departmental  offidal  or 
his/her  designee  during  normal  business 
hours  to  books,  records,  accounts,  and 
other  sources  of  information,  and  to 
facilities  that  are  pertinent  to 
compliance  with  this  part  Where 
required  information  is  in  the  exclusive 
possession  of  another  agency  or  person 
who  fails  or  refuses  to  frimish  the 
information,  the  recipient  shall  so  certify 
in  its  report  and  describe  the  efforts 
made  to  obtain  the  information. 
Considerations  of  privacy  or 
confidentiality  do  not  bar  the 
Department  from  evaluating  or  seeking 
to  enforce  compliance  with  this  part 
Information  of  a  confidential  nature 
obtained  in  connection  with  compliance 
evaluation  or  enforcement  is  not 
disdosed  by  the  Department  except  in 
formal  enforcement  proceedings,  where 
necessary,  or  where  otherwise  required 
by  law. 

(d)  Information  to  beneficiaries  and 
participants.  Each  redpient  shall  make 
available  to  partidpants,  benefidaries, 
and  other  interested  persons  such  . 
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information  regarding  the  provisions  of 
this  regulation  and  its  application  to  the 
program  for  which  the  recipient  receives 
Federal  financial  assistance,  and  make 
such  information  available  to  them  in 
such  manner,  as  the  responsible 
Departmental  official  finds  necessary  to 
apprise  them  of  the  protections  against 
discrimination  provided  by  the  Act  and 
this  part. 

§  27. 1 23  Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  Departmental  official  or  his/ 
her  designee,  from  time  to  time,  reviews 
the  practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
part. 

(b)  Complaints.  Any  person  who 
believes  himself/herself  or  any  specific 
class  of  individuals  to  be  harmed  by 
failure  to  comply  with  this  part  may, 
personally  or  through  a  representative, 
file  a  written  complaint  with  the 
responsible  Departmental  official.  A 
Complaint  must  be  filed  not  later  than 
180  days  from  the  date  of  the  alleged 
discrimination,  unless  the  time  for  filing 
is  extended  by  the  responsible 
Departmental  official  or  his/her 
designee. 

(c)  Investigations.  The  responsible 
Departmental  official  or  his/her 
designee  makes  a  prompt  investigation 
whenever  a  compliance  review,  report, 
complaint,  or  any  other  information 
indicates  a  possible  failure  to  comply 
with  this  part.  The  investigation 
includes,  where  appropriate,  a  review  of 
the  pertinent  practices  and  policies  of 
the  recipient,  and  the  circumstances 
under  which  the  possible 
noncompliance  with  this  part  occurred. 

(d)  Resolution  of  matters.  (1)  If,  after 
an  investigation  pursuant  to  paragraph 

(c)  of  this  section,  the  responsible 
Departmental  official  finds  reasonable 
cause  to  believe  that  there  is  a  failure  to 
comply  with  this  part,  the  responsible 
Departmental  official  will  inform  the 
recipient.  The  matter  is  resolved  by 
informal  means  whenever  possible.  If 
the  responsible  Departmental  official 
determines  that  the  matter  cannot  be 
resolved  by  informal  means,  action  is 
taken  as  provided  in  §  27.125. 

(2)  If  an  investigation  does  not 
warrant  action  pursuant  to  paragraph 

(d) (1)  of  this  section,  the  responsible 
Departmental  official  or  his/her 
designee  so  informs  the  recipient  and 
the  complainant,  if  any,  in  writing. 

(e)  Intimidating  and  retaliatory  acts 
prohibited.  No  employee  or  contractor 
of  a  recipient  shall  intimidate,  threaten, 
coerce,  or  discriminate  against  any 
individual  for  the  purpose  of  interfering 
with  any  right  or  privilege  secured  by 


section  504  of  the  Act  or  this  part,  or 
because  the  individual  has  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  hearing,  or  proceeding, 
imder  Uiis  part.  The  identity  of 
complainants  is  kept  confidential  at 
their  election  during  the  conduct  of  any 
investigation,  hearing  or  proceeding 
under  this  part.  However,  when  such 
confidentiality  is  likely  to  hinder  the 
investigation,  the  complainant  will  be 
advised  for  the  purpose  of  waiving  the 
privilege. 

§  27.125  Compliance  procedure. 

(a)  General.  If  there  is  reasonable 
cause  for  the  responsible  Departmental 
official  to  believe  that  there  is  a  failure 
to  comply  with  any  provision  of  this  part 
that  cannot  be  corrected  by  informal 
means,  the  responsible  Departmental 
official  may  recommend  suspension  or 
termination  of,  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance,  or 
take  any  other  steps  authorized  by  law. 
Such  other  steps  may  include,  but  are 
not  limited  to: 

(1)  A  referral  to  the  Department  of 
Justice  with  a  recommendation  that 
appropriate  proceedings  be  brought  to 
enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States 
(including  other  titles  of  the  Act),  or  any 
assurance  or  other  contractural 
undertaking;  and 

(2)  Any  applicable  proceeding  under 
State  or  local  law. 

(b)  Refusal  of  Federal  financial 
assistance.  (1)  No  order  suspending, 
terminating,  or  refusing  to  grant  or 
continue  Federal  financial  assistance 
becomes  effective  until: 

(1)  The  responsible  Departmental 
official  has  advised  the  applicant  or 
recipient  of  its  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  volimtary  means;  and 

(ii)  There  has  been  an  express  finding 
by  the  Secretary  on  the  record,  after 
opportunity  for  hearing,  of  a  failure  by 
the  applicant  or  recipient  to  comply  with 
a  requirement  imposed  by  or  pursuant  to 
this  part. 

(2)  Any  action  to  suspend,  terminate, 
or  refuse  to  grant  or  to  continue  Federal 
financial  assistance  is  limited  to  the 
particular  recipient  who  has  failed  to 
comply,  and  is  limited  in  its  effect  to  the 
particular  program,  or  part  thereof,  in 
which  noncompliance  has  been  found. 

(c)  Other  means  authorized  by  law. 

No  other  action  is  taken  until: 

(1)  The  responsible  Departmental 
official  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means; 

(2)  The  recipient  or  other  person  has 
been  notified  by  the  responsible 


Departmental  official  of  its  failure  to 
comply  and  of  the  proposed  action; 

(3)  The  expiration  of  at  least  10  days 
from  the  mailing  of  such  notice  to  the 
recipient  or  other  person.  During  this 
period,  additional  efforts  are  made  to 
persuade  the  recipient  or  other  person  to 
comply  with  the  regulations  and  to  take 
such  corrective  action  as  may  be 
appropriate. 

S  27.127  Hearings. 

(a)  Opportunity  for  hearing. 

Whenever  an  opportunity  for  a  hearing 
is  required  by  S  27.125(b),  reasonable 
notice  is  given  by  the  responsible 
Departmental  official  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  affected  applicant  or  recipient. 

This  notice  advises  the  applicant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  imder 
which  the  proposed  action  is  to  be 
taken,  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  this  action,  and 
either 

(1)  Fixes  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may 
request  a  hearing;  or 

(2)  Advises  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
for  hearing  at  a  stated  place  and  time. 

The  time  and  place  shall  be 
reasonable  and  subject  to  change  for 
cause.  The  complainant,  if  any.  also  is 
advised  of  the  time  and  place  of  the 
hearing.  An  applicant  or  recipient  may 
waive  a  hearing  and  submit  written 
information  and  argument  for  the  record. 
The  failure  of  an  applicant  or  recipient 
to  request  a  hearing  constitutes  a  waiver 
of  the  right  to  a  hearing  under  section 
504  of  the  Act  and  §  27.125(b).  and 
consent  to  the  making  of  a  decision  on 
the  basis  of  such  information  as  may  be 
part  of  the  record. 

(b)  If  the  applicant  or  recipient  waives 
its  opportunity  for  a  hearing,  the 
responsible  Departmental  official  shall 
notify  the  applicant  or  recipient  that  it 
has  the  opportimity  to  submit  written 
information  and  argument  for  the  record. 
The  responsible  Departmental  official 
may  also  place  written  information  and 
argument  into  the  record. 

(c)  Time  and  place  of  hearing. 
Hearings  are  held  at  the  office  of  the 
Department  in  Washington,  D.C..  at  a 
time  fixed  by  the  responsible 
Departmental  official  unless  he/she 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the 
Department  requires  that  anodier  place 
be  selected.  Hearings  are  held  before  an 
Administrative  Law  Judge  designated  in 
accordance  with  5  U.S.C.  3105  and  3344 
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(section  11  of  the  Administrative 
Procedure  Act). 

(d)  Right  to  oouitBoi  In  ah  prooeedinge 
andm*  this  section,  the  apphoant  or 
recipient  and  the  respoDsibla 
Departmental  ofRcial  have  the  right  to 
be  represented  by  counsel. 

(e)  Procedures,  evidence  and  record. 

(1)  The  hearing,  decision,  and  any  . 
administrative  review  thereof  are 
conducted  in  conformity  with  sections 
554  through  557  of  Title  5  of  the  United 
States  Code,  and  in  accordance  with 
such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  notice  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this 
section,  taking  testimony,  exhibits, 
arguments  and  briefs,  requests  for 
findings,  and  other  related  matters.  The 
responsible  Departmental  official  and 
the  applicant  or  recipient  are  entitled  to 
introduce  all  relevant  evidence  on  the 
issues  as  stated  in  the  notice  for  hearing 
or  as  determined  by  the  officer 
conducting  the  hearing.  Any  person 
(other  than  a  government  employee 
considered  to  be  on  official  business) 
who,  having  been  invited  or  requested  to 
appear  and  testify  as  a  witness  on  the 
government’s  behalf,  attends  at  a  time 
and  place  scheduled  for  a  hearing 
provided  for  by  this  part  may  be 
reimbursed  for  his/her  travel  and  actual 
expenses  in  an  amount  not  to  exceed  the 
amount  payable  under  the  standardized 
travel  regulations  applicable  to  a 
government  employee  traveling  on 
official  business. 

(2)  Technical  rules  of  evidence  do  not 
apply  to  hearings  conducted  pursuant  to 
this  part,  but  rules  or  principles 
designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  cross  examination 
are  applied  where  reasonably  necessary 
by  the  Administrative  Law  Judge 
conducting  the  hearing.  The 
Administrative  Law  Judge  may  exclude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  All  documents  and 
other  evidence  offered  or  taken  for  the 
record  are  open  to  examination  by  the 
parties  and  opportunity  is  given  to  refute 
facts  and  arguments  advanced  by  either 
side.  A  transcript  is  made  of  the  oral 
evidence  except  to  the  extent  the 
substance  thereof  is  stipulated  for  the 
record.  All  decisions  are  based  on  the 
hearing  record  and  written  findings  shall 
be  made. 

(e)  Consolidation  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute 
noncompliance  with  this  regulation  with 
respect  to  two  or  more  programs  to 
which  this  part  applies,  or  . 


noncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
departments  or  agencies  issued  under 
se^on  504  of  the  Act,  the  responsible 
Departmental  official  may,  in  agreement 
wl^  such  other  departments  or 
agencies,  where  applicable,  provide  for 
consolidated  or  joint  hearings.  Final 
decisions  in  such  cases,  insofar  as  this 
regulation  is  concerned,  are  made  in 
accordance  with  §  27.129. 

§  27.129  Decisions  and  notices. 

(a)  Decisions  by  Administrative  Law 
Judge.  After  the  hearing,  the 
Administrative  Law  Judge  certifies  the 
entire  record  including  Ids 
reconunended  findings  and  proposed 
decision  to  the  Secretary  for  a  final 
decision.  A  copy  of  the  certification  is 
mailed  to  the  applicant  or  recipient  and 
to  the  complainant,  if  any.  The 
responsible  Departmental  official  and 
the  applicant  or  recipient  may  submit 
written  arguments  to  the  Secretary 
concerning  the  Administrative  Law 
Judge’s  recommended  findings  and 
proposed  decision. 

(b)  Final  decision  by  the  Secretary. 
When  the  record  is  certified  to  the 
Secretary  by  the  Administrative  Law 
Judge,  the  Secretary  reviews  the  record 
and  accepts,  rejects,  or  modifies  the 
Administrative  Law  Judge’s 
recommended  findings  and  proposed 
decision,  stating  the  reasons  therefor. 

(c)  Decisions  if  hearing  is  waived. 
Whenever  a  hearing  pursuant  to 

§  27.125(b)  is  waived,  the  Secretary 
makes  his/her  final  decision  on  the 
record,  stating  the  reasons  therefor. 

(d)  Rulings  required.  Each  decision  of 
the  Administrative  Law  Judge  or  the 
Secretary  contains  a  ruling  on  each 
finding  or  conclusion  presented  and 
specifies  any  failures  to  comply  with 
this  part. 

(e)  Content  of  orders.  ’The  final 
decision  may  provide  for  suspension  or 
termination,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program 
involved.  The  decision  may  contain  such 
terms,  conditions,  and  other  provisions 
as  are  consistent  with  and  will 
effectuate  the  purposes  of  the  Act  and 
this  part,  inclyding  provisions  designed 
to  assure  that  no  Federal  financial 
assistance  will  thereafter  be  extended 
unless  and  until  the  recipient  corrects  its 
noncompliance  and  satisfies  the 
Secretary  that  it  will  fully  comply  with 
this  part.  ' 

(f)  Subsequent  proceedings.  (1)  An 
applicant  or  recipient  adversely  affected 
by  an  order  issued  under  paragraph  (e) 
of  this  section  is  restored  to  fuU 
eligibility  to  receive  Federal  financial 


assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  or  if  it  brings 
itself  into  oompliance  with  this  part  and 
providac  reasonable  assurance  that  U 
will  fully  comply  with  this  part. 

(2)  Any  applicant  or  recipient 
adversely  affected  by  an  o^er  entered 
pursuant  to  paragraph  (e)  of  this  section 
may,  at  any  time,  request  the 
responsible  Departmental  official  to 
restore  its  eligibility,  to  receive  Federal 
financial  assistance.  Any  request  must 
be  supported  by  information  showing 
that  ^e  applicant  or  recipient  has  met 
the  requirements  of  subparagraph  (1)  of 
this  paragraph.  If  the  responsible 
Departmental  official  determines  that 
those  requirements  have  been  satisfied, 
he/she  may  restore  such  eligibility, 
subject  to  ihe  approval  of  the  Secretary. 

(3)  If  the  responsible  Departmental 
official  denies  any  such  request,  the 
applicant  or  recipient  may  submit  a 
request,  in  writing,  for  a  hearing 
specifying  why  it  believes  the 

,  responsible  Departmental  official  should 
restore  it  to  full  eligibility.  It  is 
thereupon  given  a  prompt  hearing,  with 
a  decision  on  the  record.  The  applicant 
or  recipient  is  restored  to  eligibility  if  it 
demonstrates  to  the  satisfaction  of  the 
Secretary  at  the  hearing  that  it  satisfied 
the  requirements  of  paragraph  (f)(1)  of 
this  section. 

(4)  ’The  hearing  procedures  of 

S  27.127(b)-{c)  and  paragraphs  (a)-(d)  of 
this  section  apply  to  hearings  held  under 
subparagraph  (3)  of  this  paragraph. 

(5)  W^e  proceedings  under  this 
paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under 
paragraph  (e)  of  this  section  shall 

'  remain  in  effect. 
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